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limitation. No doubt the execution of the original decres will be
the result of allowing the application, but it is none the less an
application for execution of the order of the appellate Court,
ihat being its essential object and intentiow, and it shoald be se
treated. We therefore dismiss the appeal with cosis.

Bejore Sir Robert Stuurt, Kt., Chief Justice, and Ar. Justice Tyrrell.
NAIT RAM (Prarytrr) v, SHIB DAT snp ordzzs (DEFENDANTS).*

Breach of contract—Liguidatud, damages— Penalty—Measure of darnages—4ci X
of 1872 (Coniract Act), 5. T4,

Under s. T4 of the Contract Act, 1872, the Conrts are not bound, even in cases
where the parties to a contract have, in anticipation of a breach, expressly deter~
mined by agreement what shall be the sunx payable as danrages for the breach, to
award such sum for a breach, but may award for the same “reasopable eompensa
tion™ not exceeding such sum.

As 3 general principle, eompensation youst be commensurate with the injury
nustained. Acting upon this prineiple, when the injory counsists of & breach of con-
tract, the Court would assess damages with a view of restoring to the injured party

guch advantage as he might reasonably be expected to have derived from the con~
tract, had the breach rot occurred.

Ield, therafore, where the parties to & contract to deliver a certain quantity of
raw indigo on a certain day agreed that a certain sum shonld be paid as compen~
sation in case such indigo was not delivered as agreed, that the method of assessing’
damages in case of a breach of the contract would be to ascertain the quantity
of indigo which could have been pressed oub of the stipulated amount of indige
plant, to ascertain the price at whick the indigo wight have been fairly sold in
the market during the season to which the contract related, and to deduct from
such price the ordinary charges of produeing and selling the quantity of indigo
in question ; and that more thau the anrount so escertained ought not eguitably to

be awarded, such amouut being “reasonable compensation ” for a breach of the
eontract. '

Ox the §th January, 1878, the defendant Shib Dat and one
Chedi Lal, represented in this-suit by his heirs, gave the plaintiff
a bond in which they agreed, as the consideration for an advance
of Re. 200, to deliver to the plaintiff on a certain day 1,334
mounds of indigo plant. They further agreed that, if they fnﬂéd to
deliver the indigo plant, they should pay as damages twice
the amount of the sum advanced. They hypothecated as colla-

* N Y < ;
o Second Apnen’l Noe 309 of 1882, from a deeree of Munlei Zain-ul-Abdin, Snbor-
dinsite Judge of Shiahjahdupnr, dated the 15th Decemher, 1851 Iﬂ-)di"in" a decree
uf Laln Gunga Prasad, MunsiC of Biranli; daved tle 925th Aw'n"t. i"‘S'} ° o
xe 25th Augosty 1881,
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teral security for the performance of the oblization certain immove-
able property described in the bond. The plaintiff, alleging
that the execatants had whollv failed to perform their contract,
sued Shib Dat and the heirs of Chedi Lal, and Sewaram, who
had become the owner of the hypothecated property. to recover
the sum advanced by him, viz. Rs. 200, and Rs. 400, as dam-
ages for the breach of coutract. Upon the question whether
the plaintiff should be allowed to recover Rs. 400 as Jdamages
the Court of first instance observed as follows:—* The damages
claimed by the plaintiff are liquidated damages or such as have
been amicably estimated by the parties to the bond in antieipation
of the breach of contract. These damages, being donble the prin-
cipal, are verily excessive ; especially as the plaintiff has not shown
that they are the approximate Jamages he bas incurred from non-
delivery of the promised indigo plant. This he could have
done, by comparing the rate at which he contracted to pur-
chase the plant from the promisors or abligors of the bond, with
. the rate which prevailed for it in the market on the date specified
for delivery. The failure on his part to prove the probable dama-
ges incurred by him raises the presumption that he has not had
to lose so much as he claims. Accordingly, with regard to the
provisions of s. 74 of the Contract Act, 1872, I consider it equit~
able and reasonable to award him damages at one rapee per cent.
monthly by way of interest, and by this measure of damages he
gets Rs. 83-5-8 as per memorandum prepared by the Munsa-
rim at my advice.” The Court accordingly gave the plaintiff a
decree for Rs. 283-5-8 and dismissed the rest of his claim. On
appeal by the plaintiff the lower appellate Court held that the
plaintiff should recover the sum advanced by him and Rs. 100 by
way of penalty for breach of eontract, or in all Rs. 300, and
modified the decree of the first Court accordingly. It observed
as follows:—¢ The bond sued on provides for damages to the
amount of twice the sum advanced in case of failure to supply
the indigo plant; and it is lawful under Regulation VI of 1823
to award damages fo that extent, but it is nof necessary to do so
in every case. In this case one of the obligors is dead, and it is
not proved to the satisfaction of the Court that the obligors inten-
tionally made default in delivering the indigo plant. Under these
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circumstances justice does not warrant that the plaintiff shonld
recover the f{ull penalty of Rs. 400. No doubt the Munsif was
not right in awarding damages to the amount of Rs. £3-5-8, Leing
interest at one rupee per cent. per mensein, as this is contrary teo
the ohject of the indigo law, and the provisions of the bond. If
the plaintiff is entitled to get anything, he should get it by way
of damages and penalty and not by way of interest. Considering
the peculiar circumstauces of the case, the Court thinks that it is
proper and just that the plaintiff should recover Rs. 200 as the
principal and Rs. 100, total Rs. 300, as penalty from the defen-
dant-obligor, from the heirs of the deceased obligor, and from the
hypothecated property.” ‘

In second appeal the plaintiff contended that he should recover
the damages stipulated for in the bond ; that the decision of the
lower appellate Court awarding Rs. 100 was based on conjecture 3
and that the measure of damages was the loss sustained by hxm
in conseguence of his inability to manufacture indigo.

Pandits djudhia Nath and Nand Lal, for the appellant.

Muanshi Hanaman Prasad and Mir Zuhur Husain, for the
respondents,

The Court (Srvart, C. J., and TYRRELL, J.,) delivered the fal-
lowing

JoDaMENT. ~~On the 5th January, 1878, Chedi Lal and Shib
Dat executed a bond for Rs. 200, which they received from the
plaintiff as an advance for cultivating indigo. Uuder the terms
of the bond the obligors undertovk to supply 1,334 maunds of in-
digo plant at a price of Rs. 15 per 100 maunds, and it was stipu-
lated in the boud, that on failure of such delivery ihe obligors
would be liable to payment of damages calculated at twice
the sum advanced as consideration of the bond. As a collateral
security for due performance of the obligation, the -obligors
hypothecated their immoveable property described in the bond.
That property has since been purchased by Sewa Ram. On the
allegation that the executants of the bond had wholly. failed to
perform the countract, the present suit wus instituted by the plain-
tiff against Shib Dat and the heirs of Chedi Lal, who has since died.
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Sewa Ram, the purchaser of the hypothecaled property, has also
been impleaded us a defeudunt in the suit.  The object of the snit
was the recovery of Rs. 200, the consideration of the hend,
and Is. 400 as liquidated damages for Lreach of coutract, by en-
forcement of lien against the hypothecated property.

No evidence was produced by the plaintiff to prove any actual
loss. The Muansif regavded the damuges cluimed as excessive, and,
proceeding under s. 74 of the Contract Act, caleulated damages at
one rupee per cent. per mensem on the principal sum advanced,
and decreed {he claim to the extent of Rs. 283-5-8.

The lower appellate Court regarded the method of assessing
damages adopted by the Munsif as erroneous, and, taking iuto
consideration the provisions of the fourth clause of s. 5, Regulation
V1. of 1823, held that, under the circumstaces of the case, Rs. 100
was the reasonuble amaunt of damages to be awarded to the plain-
tiff, and modified the Munsif’s decree accordingly.

The present second appeal bas been preferred by the plaintiff,
who contends that the defendants were bound to pay the whole
amount of the stipulated damages ; that the assessment of damages
by the lower appellate Court at only Rs. 100 was conjectural and un~
sound ; and that in any case damages should have been equal to the
loss actually sustained by the plaintiff on account of the breach of
contract committed by the defendants.

The learned pleader who appeared in support of the appeal
admitted that his contention could receive no support from the
provisions of the fourth clause of s. 5, Regulation VI, of 1823, and
he confined Lis argument to the general principles of law relating
to the assessment of damages. Whatever the distinetion between
liquidated damages and penalty may be, the terms of s. 74 of the
Contract Act are broad enough to include buth classes of cases, and
the words of the section clearly wive a wide discretion to the
Courts in the assessment of damages, even in cases where the par-
ties to the contract have in anticipation of the breach expressly
determined by agreement what shall be the sum payable as dama-
ges for the breach. The section appears to have been introduced
to obviate the dificulties which exist in distinguishing liquidated
damages from penalty under the English Law, and the effuct of it
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is, that the Courts are not bound to award the entire amount of
damages agreed upon by the parties in anticipation of the breach
of contrast. The only restriction is that the Court cannot decree
damages exceeding the amount previously agreed upon by the
parties. The discretion of the Court in the matter of reducing
the amount of damages agreed upon is left unqualified by any
specific limitations, though of course the expression * reasonable
compensation’’ used in the section necessarily implies that the dis-
cretion so vested must be exercised with care, caution, and on
sound principles.

With reference to the particular circamstances of this case the
question is, what amount should be regarded as “ reasonable com-
pensation’ for the breach of contract complained of 7 The funda-
mental gronnd of law, on which damages ave awarded, is to place
the injured party in the same position in which he would have
been had he not sustained the injury eof whick he complains, As
a general principle, therefore, the damages decreed must be com-
mensurate with the injury sustained. When the injury consists
of the breach of a contract, the Court, acting upon the principle
above enunciated, would assess damages with a view of restoring to
the plaintiff such advantage as he might reasonably be expected to
have derived from the contract had the breach never oceurred.

Theve ave of course cases in which, e necessitate rei, it is im-
possible to fix the exact amount of damages actually resulting
from a breach of contract, and it is principally, if not exciu-
sively, in such cases that the Courts of Flquity do not interfere with
the contract of the parties, who, in anticipation of the breach of
contract, have stipulated that a fixed sum shall be regarded as the
measare of compensation to be paid by the person who violates
the contract. But the present is not a case in which it would be
impracticable or impossible to ascertain the actual damages sustained
by the plaintiff. 1t is easy to determine the amount of pecuni-
ary advantage which the plaintiff might have derived if the de-
fendant had performed his contract and supplied 1,334 maunds of
indigo plant at the stipulated period. It is consequently practica-
ble to fix the extent of the loss which the plaintiff has sustained,”
and this in our opinion must be the measure of damages in this
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case, 5o long as the amount s sscertained doss mnot exceed the
sam agreed upon,

The method of assessing damages would be to asceriuin the
guantity of indige whick would have been pressed out of the sti-
pulated amount of indigo plant, to ascertain the price at which
indigo might have been fairly sold in the market during the sea-
son to which the contract relates, and to deduet from such price
the ordinary charges of producing and selling the quantity of
indigo in question. More than the amount so ascertained the
plaiutiff in our opinion is not entitled in equity to recover, and if
that amount is decreed to him it would be a “ reasonable compen-
sation” for the breach of contract on which the suit is based,

¢

With reference to' these observations we decree this appeal;
and sefting aside the decree of the lower appellate Court remand
the case to that Court under s 562, Civil Procedure Code, the

costs of this appeal to abide the result.
Cause remanded.

Before Mr. Justice Qldfield and M. Justice Brodhursl.

RAGHUBANS GIR (JupeMENT-DEBTOR) v SHEOSARAN GIR (Dxérpx-
HOLDER.)*
Blcectition of dgcrze~Applii:afii)n Sor execution—Tatermedinte Mtj-ﬁ'résﬁ application'
we Revival of application—Act X V of 1877 (Limitation A¢t), sch.iiy Nos, 17.8, 179:

On the 27th Mareh, 1878, the hblder of a decree applied for execution. On’
the 27th May, 1878, the Court made an order directing that the applicatios shonld:
bestruck off, as the record of the former execution-procesdings was in the appal-
late Court, and that the decreeholder shonld make a fresh application when such
record was refurned. On the 28th May, 1881, the decree-holder renewed the
application:in-accotdance with' such order. ‘

Held, on the question whether this application was barred by Limitation,
that it was not an application within the meaning of No. 179, schi il of Act XV of
1877, but one to which No. 178 would »pply; thib lmitation began to run when
the record was returned; and that therefore; (thkes years not having elapsed from
that time), the application in question was within fime.

Kalyanbhui Dipthand, v, Ghanashomlel Jadunathji (1) pud Laras Ram v.
Gardner (2) referred to,

——

* Second Appeal No. 18 of 1882, from an order of B. J. Leeds, Esq., Judge of
Gorakhpur, dntgc%’ the 9th Junuary, 1832, effirming an order of Rai 1zzat Bai, Munsif
of Beusi, dated vhe 20th August, 1881,

(L L. R, 5 Bom,, 20,  (2) L L B, 1 All, 333,
33
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