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APPELLATE CIVIL.

Before Mr. Justize Oldfield and M. Justice Tyrrell.
HULASI (Juoguent-nERTOR) . MAIKU axd oreERs (DECREE-HOLDERS), *

Ereceution of decree—Appellate order in eveention—Aet XV of 1877 (Limitation
Aet), sch. i, No, 179 (3).

The holder of a deeree for possession and partition of a share of certain im-
movenble property, dated the 19th January 1873, applied for execution on the 20d
February 1§78, Au order was made by the Court of ficst instance, frown which
the decree-holder appealed. The appellate Conct, on the 15th September 1878,
reversed the order of the first Court and divected that the partition of the pruperty
should be effected by lots, and remanded the case for that purpose. The first
Court proceeded to earry out the order of theappellate Conrt, but eventually struck
off tha case, o the 15th February 1879, as the decree-holder failed to appear person-
ally when ordered vo do so. Cn the 13th September 1881, the legal represent-
ative of the deceased decree-holder, who had meantime died, applied, with refers

ence to the order of the appellate Court dated the 18th Seprember 1878, to have
lots drawn in accordance with thaf order,

Fleld, on the question whether this application was barred by limitation, that, if
it were regarded as nothing more than an application for execution of the original
decree, it might be barred, inasmuch as it had been made more thgn three years
after the date of the last application, and it was doubtful whether the 2nd clause
in the 3rd column of Ne. 179, sch. it of Act XV of 1877 would apply, since the
appen! there referred to is probably an appeal from the decree or order of which
execution is being taken, referred to in the Ist clavse of that article, and not an
appeal in course of exerution of that decree or order ; that, however, the order of the
appellate Court dated the 18th Septembler 1878 was itself of the nature of a decree
and capable of execution, and for the execution of which an application could be
made to which that article would apply ; that the application in question should,

be regarded as one for execytion of that order ; and that therefore, so regarding
it, it was within time.

Tag facts of this case are sufficiently stated for the purposes.
of this report in the judgment of the Court.

Munshi Sukh Ram, for the appellant.
Munshi Hanuman Prasad, for the respondents.

The Court (OuprizLp, J., and TyrrELL, J.,) delivered the fol-
lowing judgment:

Ovrprirrp, J.—The facts of this case are that the decree-holder
obtained his decree on the 19th January, 1878, for possession and
* Second Appeal No. 85 of 1882, from an order of II. A. Harrison, Ksq., Judge

of Famkhnh;\ﬁ,. dated the 25th Mareh, 1832, affimning an order of Maulvi Muham-
wad Abdul Busib, Munsif of Chibramay, dated the 25rd January, 188% '
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partition of a third part of an enclosure. The first applieation for
execution was made on the 2nd February, 1578, and the partition
was effected by the amin of the Court and prssession piven on the
15th August, 137§, and the case struck off as completely executed
on the 13th September, 1878, The decree-holder appealed to the
Judge’s Court, and theJundge, on the 18th September, 1878, reversed
the Munsif’s order and remanded the case to the Munsif, and
directed that the distribution of the shares into which the property
was to be divided should be made Ly lots to b2 drawn by the
parties. The case was restored to the file and on tha 31st Qztoher,
1878, the amin was directed to carry out the Judge's dirvections;
and on the 30th November he reported that he had prepared the
fots, but the decree-holder insisted on their being drawn in the
Munsif’s Court. The Munsif, on the 2nd December, 1878, ordered
the decree-holder to attend, and as he failed to appear the case was
struck off on the 15th Febraary, 1879. The reprosentative of the
decree-holder, the latter having died, filed the appiication which
is the subject of this appeal on the 18th September, 1881, and in
this he refers to the former procecedings and the order of the appel-
late Court dated the 18th September, 1878, and asks that the lots
he drawn in accordance with it, alleging the illness resulting in the
death of the decree-holder as the cause of his failiue to appear on tha
former oceasion. The question before us is whether this application
© is barred by limitation § and if it is to be regarded as nething mora
than an application for execution of the original decree of the 19th
January, 1878, under article 179, it would probably be barred; for
it has been filed more than three years from the date of the last
application of the 2nd February, 1878, and it is doubtful if the nd
clause in the 8rd column of article 179 would apply, since the appeal
there referred to is probably an appeal from the decree or order of
which execution is being taken, referred to in the first clause of the
article, andnotan appsal in conrse of exceution of thntdeerce or order.
Battheorderof the appellate Court in execution of the decree is itself
of the nature of a decree and capable of being executed, and for the
execution of which an application can be made to which article 179
will apply ; and we regard the application dated the 13ih Septem=
" ber, 1881, as an application to exccute the appellate Court’s order
dated the 18th September, 1873, and in consequence not barred by

':' B
23¢

1939

pReN-4Y

Hernast
)
Mgy,



285

1882
TS ttaree ety O

Hurast

v,
Margu.

1832
BPecember 15.

B et

THE INDIAN LAW REPORTS. [VOL. V.

limitation. No doubt the execution of the original decres will be
the result of allowing the application, but it is none the less an
application for execution of the order of the appellate Court,
ihat being its essential object and intentiow, and it shoald be se
treated. We therefore dismiss the appeal with cosis.

Bejore Sir Robert Stuurt, Kt., Chief Justice, and Ar. Justice Tyrrell.
NAIT RAM (Prarytrr) v, SHIB DAT snp ordzzs (DEFENDANTS).*

Breach of contract—Liguidatud, damages— Penalty—Measure of darnages—4ci X
of 1872 (Coniract Act), 5. T4,

Under s. T4 of the Contract Act, 1872, the Conrts are not bound, even in cases
where the parties to a contract have, in anticipation of a breach, expressly deter~
mined by agreement what shall be the sunx payable as danrages for the breach, to
award such sum for a breach, but may award for the same “reasopable eompensa
tion™ not exceeding such sum.

As 3 general principle, eompensation youst be commensurate with the injury
nustained. Acting upon this prineiple, when the injory counsists of & breach of con-
tract, the Court would assess damages with a view of restoring to the injured party

guch advantage as he might reasonably be expected to have derived from the con~
tract, had the breach rot occurred.

Ield, therafore, where the parties to & contract to deliver a certain quantity of
raw indigo on a certain day agreed that a certain sum shonld be paid as compen~
sation in case such indigo was not delivered as agreed, that the method of assessing’
damages in case of a breach of the contract would be to ascertain the quantity
of indigo which could have been pressed oub of the stipulated amount of indige
plant, to ascertain the price at whick the indigo wight have been fairly sold in
the market during the season to which the contract related, and to deduct from
such price the ordinary charges of produeing and selling the quantity of indigo
in question ; and that more thau the anrount so escertained ought not eguitably to

be awarded, such amouut being “reasonable compensation ” for a breach of the
eontract. '

Ox the §th January, 1878, the defendant Shib Dat and one
Chedi Lal, represented in this-suit by his heirs, gave the plaintiff
a bond in which they agreed, as the consideration for an advance
of Re. 200, to deliver to the plaintiff on a certain day 1,334
mounds of indigo plant. They further agreed that, if they fnﬂéd to
deliver the indigo plant, they should pay as damages twice
the amount of the sum advanced. They hypothecated as colla-

* N Y < ;
o Second Apnen’l Noe 309 of 1882, from a deeree of Munlei Zain-ul-Abdin, Snbor-
dinsite Judge of Shiahjahdupnr, dated the 15th Decemher, 1851 Iﬂ-)di"in" a decree
uf Laln Gunga Prasad, MunsiC of Biranli; daved tle 925th Aw'n"t. i"‘S'} ° o
xe 25th Augosty 1881,




