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that the Legislature, whilst providing for those incidents, should at
the end of the Chapter make provision also for ¢ other cases of
assignment, creation or devolution of any interest pending the suit.”
But it is clear to us that a deed of compromise filed in the Court
daring the pendency of a suit cannot be regarded as an “assignment”
within the meaning of s. 8372. No “addition” or “substitution” of
parties, as contemplated by that section, can be made in a case like
the present, in which the entire contention of the plaintiff amounts
to a request that his name should be substituted for that of one of
the defendants who has joined the compromise. This shows the
anomaly to which the contention for the appellant naturally leads.
We have no hesitation in holding that the “cases of assignment,
creation or devolution contemplated by s. 372 are those in which
“ the person to whom such interest has come ” must be arrayed
on the same side in the suit as ““ the person from whom it has
passed” —an interpretation which is in keeping with the contem-
plation of all the other sections of Chapter XXI.

Whatever the legal effect of the compromise in thi¢' case may
be, that effect must be the subject of consideration in the final
decision of the case. No effeet can be given to it at this stage of
the suit; and since we agree with the Subordinate Judge in holding
thats. 372 has no application to this case, we dismiss the appeal
with two sets of costs.

Appeal dismissed.

Before Mr, Justice Brodhurst and Mr, Justice Mahmood.
HOTI L-AL (DrorrE-HOLOER) v. HARDEO 4vD ANOTHER (JUDGMENT-DRBIORS).?

Byecution of decree—Certificate for collection of debts—Act XX VIIL. of 1860—A ppli-
cation for execution by representative of deceased decree-holder—@Qbjection to title—

Order refusing to allow vepresentative to take out cxecution until granted certz’ﬁeatc‘
vamd ppead—Qivil Procodure Code, s. 244.

On uppeal from an order allowing an application by the legal representative
of a deceased decree-holder for execaution, the appellate Court, holding that the’
applicaut nvust obtain o certificate under Act XX VII. of 1860 before he could take
out execution of the decree, made an order directing that execution of the deeree
should be stayed until the applicant had obtained such certificate.

Jud’éeb;co:;! A\ppc’nl Il“;h 2?1()‘;5 1882, from an order of Ju. B. Thorchill, Esq.,
» of Aligarh, dated the 11th April, 1883, reversiug der of i Mat
¥omsudh, Muvsit of Aligark, dated the 1,:'3#.1;- M;ruh, i;:)if R ordor of Muusbt Hate
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Held that such order fell under s, 244 of the Civil Procedare Code, and was
therefore appealable,

Also, following the prineiple enunciated in Lrehmin v. Gange Prasad (1), that
the possession of a certificate under Act XXVIL of 1880 was nat “an imperstive
condition precedent to the institution™ of execution-procsedings by the representa-
tiva of a deceased decree-holder ; but that, where the judgment-debtor objects tn
the title of the person cluiming to execute the decree, the Court should consider
whether the objection is vexatioualy raised or is a bond fide one,

Tar appellant in this case applied, as the adopted sen of ons
Lalji Mal, deceased, for execution of a decres held by the latter
against the respondents in this case. The respondents objected
to this application being granted, on the ground that the appellans
was not the adopted sou of Lalji Malj that if he were, there were
other heirs of Lalji Mal in existence, who should have joined in
the application ; and that before making the application the appel-
lant should bave obtained a certificate to colleet the debts of Lalji
Mal under Act XXVIIL. of 1860. Upon the questions whether
the appellant was competent to apply for execution of the decres,
and whether it was necessary for him to obtain a certificate under
Act XXVII. of 1860 before doing so, the Court of first instance
held that it was proved that the appellant was the adopted son and
heir of Lalji Mal, and therefore he was"competent to apply for
execution of the decree ; and that, his heirship to and his adoption
by Lalji Mal being proved, it was uot necessary that the zppellant
should obtain a certificate nnder Act XXVIIL of 1860, the posses-
sion of sueh a cortificate noi bueing indispensable. The Court
therefore disallowed the objections of the respondents. On appeal,

the lower appellate Court held that the question of the appellant’s -

right of succession to Lalji Mal could not properly be decided in
the execution department ; and that until the appellant produced
a certificate under Act XXVIL of 1860 authorizing him to colleet
the debts due to Lalji Mal's estate, exceution of the decren shonid
be stayed. The lower appellate Court therefore made an order
directing the Conrt of first instance ¢ to stay proceelings i execo~
tion and to allow Hoti Lala proper period of grace to obtaina
cortificate to collect debts due to the estate of Lalji Mal, deceased,
and to present it to the lower Court, before paywent is exacted
from the jndgment-debtors at his instance.”
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In second appeal the appellant contended that the lower appel-

~ late Court was wrong in holding that he must obtain a certificate

under Ack XX VIL of 1860 before he could be permitted to take
out execution of the decree ; and that the question whethier he was
competent, as the legal representative of the decensed decree-holder,
to take out execution of the decree should be determined in this
very case.

Munshis Hanuman Prasad and Kushi Prasad, for the appellan.

Mr. Howell and Babu Jogindro Nath Chaudhri, for the rese
pondeats,

The Court {Broumunsr, 4. and Mammoop, J.) delivered the
following judgment =

Marwoop, J.—The learned pleader for the respondent has
urged a preliminary objection to the entertainment of this appeal.
Heo continds that the order of the lower appellate Court did nog
fall undor s. 244, Ci.il Procedure Code, as it did not finally dispose
of the question as to the execution of the decree. But we have
no hesitabion iz holding that orders of this nature fall within the
purview of ck (¢}, s. 244, Civil Procedure Code, and that this appeal
was therefore rightly preferred.

As to the points raised in the appeal, we are of opinion that
they have force. The case is governed by the principle of the rule
laid down in a recent case— Lachmin v. Ganga Prasad (1)—by &
Division Bench of this Court. Following the principle enunciated
in that case, we hold that the possession of a certificate under Act
XXVIL of 1860, is not *“ an imperative condition precedent to the
institution” of execution proceedings by the representatives of a
deceased decree-holder, but that in such cases the Court should
consider whether the objections to execution are vexatiously raised
or they are bond fide objections on the part of the judzment-debtor
to the title of the person seeking to execute the decree. The deter-
mination of such questions naturally depends upon the merits of
each case; but the view of the law taken by the lower appellate
Ceurt in this case has prevented it from considering the case on

Be merits, Vo thercfors set aside the order of the lower appellate

(L L R, £ AW 485,
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Court, and decreeing this appeal rewand the case to that Court, 1882

for disposal de novo with reference to the observations which we g0

have made. The costs of this appeal will abide the result. v
Harbeo.

Cause remanded.

1882

CRIMINAL REVISIONAL. September 25,

Before Mr. Justire Muhnood.
EMPRESS OF INDIA ». PITAM RAL
Falsecharge—Act XLV of 1880 { Penal Code ), 5. 211.

The actual insbitution of criminal proceedings on a false charge is essential to
the application of the latter part of s. 211 of the Indian Penal Code, and if a person
only makesafalse charge, his cass falls under the first part of the section irrespective
of the fact that the false chavge relates to ““ an offence punishable with death, v ans-
portation for life, or imprisonment for seven years ur upwards.”

Tr1s was a reference to the High Court by Mr. H. . Evans,
Officiating Sessions Judge of Bareilly, under 5,296 of the Crimi-
nal Procédure Code, 1872. Tt appeared from the Sessions Judge's
referring letter that one Pitam Rai had been charged before a
Magistrate with, and convicted of, having brought a false charge
against one Parme, and punished under the first part of 5. 211 of
the Indian Penal Code. The Sessions Judge, being of opinion
that the false charge related to an offence punishable with impri-
sonment for seven years, and that consequently the Magistrate was
not competent to try Pitam Rai, but should have committed bim
for trial before the Court of Session under the latter part of s. 211,
reported the case to the High Court for orders. It appeared from
the record of the case that Pitam Rai had preferred the charge in
question to a police officer, and that criminal proceedings had not
been instituted against Parme in consequence of such charge.

Mr, Hill, for Pitam Rai, contended that, as criminal proceed-
ings had not been instituted against Parme on the false charge
made against him by Pitam Rai, the latter had not committed the
offence punishable under the latter part of s. 211, and the case was
therefore triable by the Magistrate.

Manmoop, J.—This reference relates only to the case of Pitam
Rai, the appeal of the other prisoner, Gauri, having been disposed



