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so far as Damra liimself was ooiieerned, lie cannot be allowed 
to say that) wiiilst lie consented to tlioss shares being' ac<jiiire-d by 
liis co-plaiBfciffSj lie has been injured by those shares beiag purchased 
by the vendee— the co-pkintifFs and the vendee being both stran
gers. In other words, Damru must be regarded to have foregone 
his pre-emptive right to the esfeenc o f the shares o f his eo-plaiiitiffs, 
and could not therefore, at all events, contest the sale to that extent. 
To that extent, therefore, the sale in favour of the defeadant-vendee 
must be held to have remained uucontested by Damru^ and it has 
been ingeniously urged by the learned pleader for the appellant 
that to that indefinite extent the vendee must bo regarded to be the 
co-sharer of the patfci in which the share ia dispute is situate, and 
therefore entitled to the pre-emptive rights equally with the plain riff 
Damru. The argainents addressed to us on behalf o f the respond
ent aimed at drawing a distinction between the present case and 
cases in which a person possessing the pre-emptive right has joined 
a stranger in the purchase. But for the reasons already stated, we 
are o f opioion that no such distinction in principle exists, and we 
hold that, as a co-sharer entitled to pre-emption forfeits the benefit o f , 
the right by joining a stranger in purchasing the property, so a 
pre-emptor loses his right o f euforcing pre-emption by joining in 
liis claim persons who are as much strangers as the vendee. W e 
decree this appeal, and setting aside the decrees o f  both the 
lower OourtSj dismiss the suit, the plaintiff-respondeafc paying the 
costs incurred in all the Courts.

Before Mr. Justice Tyrrell and M r. fuatice Mahmood.

JA N K I PEASAD (DECaBB-HOLDEs) v. G-HULAM ALI (Jddsmbnt-debxoe.) *

Execution of deerAcknowledgment in writing— Part-paymmi— Aci X V ,  
oflB77 {^Limitation Act), ss. 19, 20, and scli. is, A’o. 179.

A. decree for money, dated the 21tli June 1878, directed thafc a certain instal
ment should be paid on the 22ad July 1S78, aod a Uke m  the 20th December 
1878. and tliu bala’ace by certrt.in instalments comniendng from a cettaiu date; 
and tliat, in uiise dcfanU., the decree-bolder might realkc the whole amount 
of the decree. The instalments' -were not paid at the fixed dates, but part-
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1882 payments of the amount of the deeree were made by the jadgment-debtor
............. ............ fro m  time to time out of court. On the 7th May 1879 he made a part-payment

Janki an endorsement on the decree to the following effect:— “ I,G, judgment-
P rasab debtor of this decree, have myself paid E s—,and have endorsed this payment

Gholam A li, on the decree in my own handwriting.”  On the 5th September 1881 the decree-
holder applied for execution of the whole decree.

Held by the Court that the application was governed by th« rule contained, in Sv 
19 of the Limitation Act 1877; that the endorsement made by the judgment-debtor 
on the decree was an acknowledgment of liability under the decree ; and that con- 
seq,uently the period of limitation for the application should be computed from the 
time such endorsement was made, and the application was therefore within time, 
IXamhit Rai v. Satgur Eai (1) followed, but with doubt.

Per Mahmood, J.— That, following the ratio decidendi in UamJiit Hai V.  Satgur
i?ai ( 1), the part-payment made and endorsed on the decree by the judgment- 
debtor fell within the terms of a. 20 of the Limitation A ct 1877. Asmutuliah 
Dalai T. Kally Churn Mitter (2) distinguished.

Also per Mahmood, J.— That it was doubtful whether in this ease the decree 
holder was bound to execute the whole decree when, the first default occurred, as 
the terms of the df.cree appean^d to ^ivp the decree-holder an option in the matter, 
and therefore whether the application for execution was barred because it was- 
made more that three years after that date. Shih Dat v . K&lJca Prasad (S) 
distinguished.

T h e b e  were originally two judgment-debtors in tMs ease  ̂but the 
appeal related only to Gliulara Aii. The decree in this ease waa 
passed on the 24th June, 1878. It was a decree directing the pay- 
sjient o f money by instalments of Rs. 150 on the 22nd July, 1878,. 
and the 20th Decemberj 1878, and the remaining amount was to he 
paid by yearly instalments of Es. 125 each, commencing from the 
end of Jaith, 1286 fasli. There was a condition attached to the- 
decree, o f  which the following is a translation;— “ In case of 
breach of agreement, the plaintiff has the power that, by cancelling 
the fixed instalments, he may realize the entire decretal money by 
enforcement o f lien on the hyjiothecafed property in execution 
o f the decree.”  It was adniitted that the instalments fixed by 
the decree were not duly paid, but that on the 7th May, 1879^ 
a payment of Rs. 50 was made on behalf o f  Ghulam Ali, ju dg- 
ment-debtor; and again on the 4th February, 1880, he paid 
Bs. 70 j and a further sum o f Ks, 80 on the 13th January, 
188L All these payments were made out o f Court, and on tha

(1) L L. E., 3 AIL 247. (2) I. L. R., 7 Calc. &6»
(8> I. L. E., 2 All. ii3.
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last two occasions the judgment-debtor eodorsed the decree in his
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own handwriting in the following words :— “  I, Ghulam Ali, judg- jiNui
ment-dehtor o f this decree, have myself paid Es.--------and have P uasad

endorsed this payment 6n the decree in my own handwriting.”  Gbulim At-i> 
The present application for execution of the decree was made on 
the 5th September, 1881. The judgment-debtor having pleaded 
limitation, the Court of first instance, following Shib Dat v.
Kalka Prasad (1 ), held that the whole amount o f the decree 
became due on the 22nd July, 1878, when default in payment of 
the first instalment took place, and that the decree would therefore, 
under ordinary circumstances, be barred by limitation. But the 
Court held that the endorsements of the 4th February, 1880, and 
the 13th Januarj’-, 1881, amounted to written acknowledgments 
within the terms of s. 19 of the Limitation Act (X V . o f 1877), and 
that the application for execution was therefore within limitation.
The lower appellate Court, without considering it necessary to 
determine whether the endorsements amounted to an acknowledg
ment, held, following the ruling o f the Calcutta High Court in 
Kally Prosonno Hazra v. Heerd Lall Mundle (2) and in Mungol 
Prashad Dichit v. hhama Kanto LaJinry Chowdhry (3), that the 
word ‘̂ debt" in ss. 20 and 21 of Act IX . of 1871 did not include 
a judgment-debt; that although that Act had been repealed, the 
reasons on which the rulings of the Calcutta Hfgh Court were 
based were still applicable ; and that therefore if the word debt was 
not large enough to cover a judgment-debt, still less would the 
word “ right’’' as used in S. 19 of t!ie present Limitation Act be 
wide enough to include the right of the decree-bolder to execute 
his decree. The lower appellate Court further held, relying upon 
the ruling of the Calcutta High Court in the case of Asmutullah 
Dalai v. Kally Churn Miile.r (4), that “  there is nothing in the present 
law to show that there are, or may be, Various recurrent starting 
points from which limitation is to run in respect of the es^cntion of 
a decree as a whole after it has become final, excepting that each 
application or notice referred to in clauses 4 and 5 of art. 179 of the 
second schedule gives a fresh starting point, otherwise there is but

(1) I. L. R., 2 All 443. (2) L L. R., 2 Calc. 468.
(3) I. L . R., 4 Calc. 703. (4) 1, L. R., 7 Calc. 56.
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one starting point provided for limitation in respect of execution 
o f a decree as a whole, viz., tlie date of its becoming final; or if  
the decree orders that the whole amount be paid on a certain date  ̂
then such date.'’ On this groiind the lower appellate Oonrt revers
ing the order of the first Court lield that the exemtion of the 
decree was barred by limitation.

In second appeal the contention of the parties involved the deter
mination of the following points ;— (i) Whether the rule contained 
in s. 19 of the Limitation Act (X V . of 187 7 j governs applications 
for exee.iition of decrees ? (ii) I f  so, whether the endorsements by 
Ghulani Ali, jadgment-debtor, amounted to such acknowiedgmeni 
as is contemplated by that section ? (iii) Whether part-payment 
of the decretal money by the jiidgment-debtor Gliulam Ali anjounted 
to such part-payment as would fall under the purview o f s. 20 
of the Limitation Act (X V . o f 1877) ? (iv) Whether, under the 
terms of the decree, the default in payment of the first instalment, 
which became due on the 22nd July, 1878, had the effect of render
ing the entire decree necegsarily exeeatable at once, so ad to bar the 
execution of the decree even ia re^^pect of such instalments as would 
otherwise be within limitation ?

Babu Ratan Chanel, for the appellant (decree-bolder).

The Jumor Government Plmde.T (Babu Dwavha Nath Banarji) 
and Pandit Apidhia Nath, for the respondent (judgment-debtor),

The Coart (TrRKELL and M ahm ood , JJ.,) delivered the follow- 
ing judgments : —

M ahmood , J, (after stating the facts of the case as they have 
been stated above, coutiiined :)— I confess that at the hearing o f 
the case I enterfcaiueii serious doubts whether the words o f ss. 19 
and 20 of tho prfiflent Lirnii :3,tion Act included the rights of a decree- 
bolder ami jiKlgmeut-dohr.s. Ami, vvhilf̂ t !. was not satisfied with 
the reasons on which the judgments o f the Calcutta High Court in 
the cases already referred to are based, the argument on behalf of 
the jndgmcnt-dvohf-,or add.r('sp<̂ d to us by the learned Junior Govern
ment, Ple.'rlf'r producr^d an i liipcossion. upon my mind. It was there
fore my intention, with tho concurrence of my brother Tyrrell, to 
refer the question to the Full Bench; but I have sincc been referred
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to a reeenfe Fall Bencli ruling o f tliis Court in Mamldt Mai r,
Satffur Mai (I), in wliich all the leariii^d Jii'-lges liaFolield that ‘"“ an 
applieation for the esecation af a decree is aa applieatioa in respect 
o f  a ‘ right,’’ tliat is to say, tlie riglit of tho decroe-liolder to esecii- Guvlam Am. 
tion wifchin the meaning of s. 19 o f Act S V . o f 1877.”  I  think we 
are botind to follow the ruling, and I hold accordingly in regard 
to the first point in appeal.

In regard to the second point in this case, I am of opinion that 
the wording of the endorsements by Ghultim Ali leave no doiihfc 
that they were intended to be acktiowledirnnnts of his liability 
nnder the decree. The original Hiudustani words maih/nn-i- 
digri-i-haza^^ though no doubt descriptive o f the judgmeni-debtor? 
necessarily imply the admission of liability under the decree, as they 
undoubtedly would if  the endorsotnents had been made on a bond, 
using o f coarse, in the latter case, the words machjim-i-taniaasuk- 
i-haza’’ ’’ instead of machjun-i-digri-i-Iiam.^^

I  now come to the third point in tho case, viz., tho question of part- 
payment. •, In deciding this point it seems to me that we are again 
bound to follow the Fall Bench ruling already cited. Ss. 19 and 
20 o f the Limitation Act contain rules of the same nature in regard 
to limitation. They are both rales whereby the period o f limitation 
is interrupted, and the effect o f those two sections, so far as debts 
are concerned, is to place acknowledgment and part-payment on 
the same footing--^the acknowledgment and the part-payment being 
equally required to be made within limitation, and the fact to appear 
in the handwriting o f the person making the same. Both those 
sections must therefor© be read together, and tho vatw deddtvidi in 
regard to both questions must therefore be Ihc same. In (.ho case of
4.smntullah Dalai (2 ), relied upon by the lower nppr?Hata Gouri, Hi.,} 
effect of s. 20 o f the Limitation Act dot̂ î  not n.r-pi';iv io I'Kive boon 
considered, and the judgment wonffi at first sight seem to proceed 
upon the implied assumption iliiit i.li!ir. section has no application to 
part-payment of judgmcnt-dobts iit all. It does nofcj, however^ ap
pear that in that case the fact of part-payment appeared in the hand
writing ,of the judgment-debtor as required by s. 20. I therefore 
liold that that ruling has no application to the point now under con- 

(1> 1. h. B., 3. All, 2ir. (2) L L, R., 7. Calc, m .



18S2 sideration, and that the part-payments made and endorsed by Ghii-
’ ~ lam Ali on the decree fall with the terms o f s. 20 of the Limitation

Peasai Actj as they \yere made within limitation from tlie date the decree
Gsul&m Am . became capable o f execution.

The view which I  have taken in regard to the first three points 
makes it unnecessary to decide the last; for, according to that view^ 
the effect o f the acknowledgments and the part-payments by Ghu- 
1am Ali is to bring the present application for execution within 
limitation as against him. I  may^ however, express a doubt 
%vhether the terms o f the decree in the present case are not to be 
distinguished from the decree iii the case o f ShibDat (1), on which 
ihe Subordinate Judge has relied for holding that the decree-holder 
was absolutely bound to execute the decree when the default in 
payment of the first instalment took place, and that the present appli
cation having been made three years after that date, would have 
been altogether barred by limitation, but for the acknowledgments 
in writing made by Ghulam Ali, judgment-debtor. The terms o f  
the decree in S/n5 Dat's Case would appear to be imperati-ve, whilst 
in the present case they would seem to be only optional. I  would 
decree this appeal, and reversing the order of the lower appellate 
Court, restore that o f the Subordinate Judge.

Tyrrell, J.— The unanimous ruling of this Court in the Full 
Bench case of Ramhit Rai v. Satgur llai (2 ), which we are bound 
to foUow and apply, disposes o f this appeal.

But with great respect for the authority o f that judgment, I  am 
unable to accept its doctrine, or to think that s. 19 o f the Indiaa 
Limitation. Act has any reference to debts o f record, and can be 
applied to atfect the limitation provided by that A ct for the execu
tion of decrees. It is, however, unnecessary to discuss the ques" 
tion here. Applying the law as it at present stands ruled, thia 
appeal must be decreed,

(1) I. L. B., 2 All. 443,
(2) I. L . E., 3 AIL 247.
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