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ants, Mudan Mohan or Ramdial, is in all respects better entiiled
to have a certificate under the Act.

On the receipt of the Judge’s finding on this issue, ten days will
be allowed for objections from a date to be fixed by the Registrar.

Case remanded accordingly.,

Before My, Justice Tyrrell and Mr. Justice Muhmeod.
BHAWANI PRASAD (Dsrexpant) v, DAMRU (Prarstirr)
Pre-empiion—Suit by pre-emptor and “ stranger” {o enforce right—Efect on pre-emp-
tor's right— Justice, equity and good conscience’ — Muhammadan Law.

Held, applying the doctrine of the Mubammadan law of pre-zmption, such
doctrine being in accordance with justics, equity and good conscience, that a ca-gharer
in a village who had under the wajib-ul-erz a right of pre-emption in respect of the
sale of a share who joined a “stranger,” (that is, a person who had not mach right,)
with himself in suing to enforce such right, thereby forfeited such richt,

Sheodyal Ram v. Bhyro Ram (1); Guneshee Lol v. Zarawt 4% (2); and Fa-
kir Rawot v. Sheikh Emambaksh (3) referred to.

The plaintiff Damru was the co-sharer of the patti in which a
two annas four ples share was owned by Ranjit, father of the de-
fendant Kunji. Raujit executed a bybilwnfa mortgage of hisshare
in favour of Bhawani Prasad, defendant, on the 15th April, 1879.
Under the deed the mortpage-debt was {o be repaid by instal-
ments within the year, and the mortgagee was to be entitled to
foreclose the mortgage on default of due payment of the instal-
ments. Defaolt occurred, and the uotice of foreclosure was issned
by the morigagee on the 2nd February, 1880, and the year of
grace expired on the 2nd February, 1881. Thereupon Bhawani,
defendant-mortgazee, had his name entered in the revenue records
#s owner of the share, without any opposition by the heirs of Ran-
jit, who appeared to bave died in the meantime, On the 19th
August, 1881,a fresh deed was executed between Bhawani Prasad,
defendant, and the heirs of Ranjit, whereby the former abandoned
the possesdion he had acquired by foreclosure, and accepted a fresh

T % Recond Appeal No, 64 of 1832, iram a deeree of W, Kave, Esq., Ullivinting
Commissioner of Jhansi, dated the 25rd November, T33%, modity:‘ug a deeree of
J.I. McLeav, Esq., Assistant Cowmissioncr of Jidnsi, dated the 22nd Scptember,
1881.

L NW. P. S, D. A Rep,, 1860, p. 53.  (2) N.-W., P, H. C. Rep., 1870, p, 343.

(3) B. L. R, F. B. Rul, 35
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bybilwafa mortgage of the same share in lieu of Rs. 2,401-0-0 pay-
able by instalments up to 1942 Sambat. This deed purported to
cancel the former bybilwafa deed of 15th April, 1879. The suit
from which this appeal arose was commenced on the 29th August,
1881, by Damru, Barik Raiand Baiju, baving for its object the
enforcement of pre-emption under the terms of the wajib-ul-arz in
respect of the foreclosure of 2nd February, 1881, which had taken
place under the terms of the dybilwafa mortgage-deed dated the
15¢h April, 1879.

In wresisting the claim, the defendants pleaded that the suit was
barred by limitation ; that the defendant-vendee being bimself
a co-sharer in the willage, the plaintiffs had no preferential right
of pre-emption under the terms of the wajib-ul-arz; that the plain-
tiffs had acquiesced in the sals by refusing an offer of pre-emption ;
and lastly, that the deed of 19th August, 1881, having cancelled
‘and annulled the former deed of 15th April, 1879, and the foreclo-
sure proceedings which bad been taken thereupon, the plaintiffs
could not enforce pre-emption in respect of a foreclospre which
was no longer subsisting. The Court of first instance disallowing
the first three pleas, held that the second deed was * amere device
to avoid the present claim,” and decreed the suit. On appeal by
the defendant-purchaser the lower appellate Court concurred with
the Court of first instance in its finding respecting the deed of 19th
Angust, 1881, but held that two of the plaintiffs, viz., Barik Rai and
Baiju, had no preferential right to enforce pre-emption against the
purchaser ; that Damra, plaintiff, who admittedly had such preferen-
tial right, could not join the other two plaintiffs in enforcing pre-
emption. On this finding the lower appellate Court modified the
decree of the Court of first instance, by dismissing the claims of
Barik Rai and Baiju, and excluding them from the ecategory of
plaintiffs, but upheld the decres in favour of Damru, plaintiff. The
defendant vendee appealed to the High Court.

Mr. Conlan and Pandit Ajudhia Nath, for the appeHant.

Pandit Bishambhar Nath and Maulvi Mehdi Hasan, for the
respondent (Damru).

The judgment of the Court (TysrELL, J., and MamMoOD, J.,)
was delivered by
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Mammoon, J. (who, after staling the facts, as stated above,
continned:)—Inview of a recent Full Benchruling of this Court, the
learned pleader for the appellants has withdrawn the first ground of
appeal before us which relates to the plea of limitation. Nor does
he insist upon the somewhat vague plea urged as the third ground
of appeal. The second ground of appeal however has been argued
Lefore us with much force. That ground relates to the legal
effect of the circumstance that Damru, in claiming pre-emption,
associated with him two other persons who admittedly had no right
to claim pre-emption against the defendant-vendee, and must there-
fore for the purposes of this case be regarded as strangers. On
the anthority of certain cases decided by this Court, in which it
was held that co-sharers purchasing property jointly with strangers
forfeited their pre-emptive right and rendered the entire sale liable
to pre-emption at the instance of other co-sharers, who, but for
such joinder of strangers in the purchase, would not be entitled to
claim pre-emption, the learned pleader for the appellant contends
‘that the same rule must be held applicable to the case of a co-
sharer vs;ho, having himself the right of pre-emption, associates
others having no such right in preferring a suit in which pre-emp-
tion is claimed. Insupport of the former part of this contention
we have been referred to the case of Sheodyal Ram v. Bhyro Ram
(1). Theonly other reported case to which our attention has been
called, is that of Guneshee Lal v. Zaraui Ali (2),in which 2 similar
rule appears to have been laid down by a Division Bench of this
Court. We have, however, not been able to find any case in which
the exact point now under consideration has been the subject of

decision, and it may be taken that the point has not yet been set- -

tled by any authoritative ruling.

It is clear that there exist no definite rules of substantive law
by which questions of this nature, relating to the right of pre-emp-
tion claimed under the terms of the wajib-ul-arz, are governed.
It is only on the broad principles of justice, equity and good con-
science that such questions can be dealt with by the Courts. Thae
‘right of pre-emption, though it has undergone some gssential altera-
tions, induced either by the foree of eustom or the express stipu-

() N.W.P.S.D. A Rep., 1860, p.63. (2) N-W P.E C. Rop., 1870, p. 343.
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lations of co-parcenary bodies of landed proprietors, is not trace-
able, at least in these Provinces, to any sources other than the in-
fluence of the Muhammadan Law, A Full Bench of the Calcutta
High Court in the case of Fukir Fawot v. Sheikh Emambaksh (1)
arrived at similar conclusions : and in two recent eases a Division
Bench of this Court has broadly accepted the prineiple that, in the
absence of circumstances to the contrary, the Court, in administer-
ing equity ia casesof pre-emption, will follow the analogies furnished
by the rules of the Muhammadan Law of pre-emption, so long
as those rules are consistent with the principles of justice, equity
and good couscience.

Viewing the case in thislight, we are of opinion that the argu-
ment pressed upon us by the learned Pandit, who has appeared in
support of this appeal, must prevail.

The rule of law by which a person, entitled to pre-emption,
forfeits his right is based upon the prineiples of equitable acquies-
cence, which forms one of the most important elements of restrie-
tions imposed upon the vindictive or capricious exercise of the

right of pre-emption. Those restrictions appertain to the very

essence and nature of the right—restrictions which, if ignored,
would defeat the policy on which the right of pre-emption is based.
A person who, whilst possessing the pre-emptive right, takes part
in transacting the sale to a stranger, or who, in purchasing pro-
perty himself, joing a stranger in such purchass, cannot, on
the one hand, subsequently object to the sale which has with his
acquisscence violated the pre-emptive right ; nor, on the other hand,
can he resist the claim of other pre-emptors who, in suing for pre-

‘emption, vindicato the policy of the right. The rule is, that a per-

son cannot claim a right which he has himself violated, nor can he
be allowed to complain of an injury in which he has himself
acquiesced, Applying these principles to the present case, it seems
to us that the very fact that Damru, in suing for pre-emption,
Jjoined with him two other persons whe had no such right, must be
taken to amount to such acquiescence in the sale as estops him in .
equity from complaining of the sale. Whatever the extent of the
shares claimed by those two other persons may be, it is clear that,
@) B. L. R, E B. Rul, 35,
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so far as Damru himself was concerned, he cannot be allowed
to say that, whilst he consented to those shares being acquired by
his co-plaintiffs, he has been injured by those shares being purchased
by the vendee—the co-plaintiffs and the vendee being both stran-
gers. In other words, Damru must be regarded to have foregone
his pre-emptive right to the extent of the shares of his co-plaintiffs,
and could not therefore, at all eveunts, contest the sale to that estent.
To that extent, therefore, the sale in favonr of the defendunt-vendee
must be held to have remained uncontested by Damru, and it has
been ingeniously urged by the learned pleader for the appellant
that to that indefinite extent the vendes must be regarded to Le the
co-sharer of tho patti in which the share in dispute is situate, and
therefore entitled to the pre-emptive rights equally with the plain:iff
Damru. The arguments addressed to us on behalf of the respoud-
ent aimed at drawing a distinction between the present case and
cases in which a person possessing the pre-emptive right has joined
a stranger in the purchase. But for the reasons already stated, we
are of opinion that no such distinction in principle exists, and we

hold that, as a co-sharer entitled to pre-emption forfeits the benefit of |

the right by joining a stranger in purchasing the property, so a
pre-emptor loses his right of eaforcing pre-emption by joining in
his claim persons who are as much strangers as the vendee. Woe
decree this appeal, and setting aside the decrees of both the
lower Courts, dismiss the suit, the plaintiff-respondent paying the
costs incurred in all the Courts.

Before Mr. Justice Tyrrell and My, Jusiice Mahmood.
JANEI PRASAD (Decres-gorper) v. GHULAM ALL (Jupeuent-DEBIOR.) *

Execution of deeree—Acknowledyment in writing—Partspayment—Act XV,
of 1877 (Lamitation det), ss. 19, 20, end sch. ii, Mo, 179,

A decree for money, dated the 24th June 1878, directed that a certain instat-
ment should be paid on the 22nd July 1878,and a like on the 20th December
1878, and the palwace by certain instalments commencing from a certain date;
and that, in case of defauls, the decree-holder might reulize the whole amount
of the decree. The instalments were not paid at the fixed dates, but part-

“ d Appeal No. 14 of 1882, frm an order of W, Duthoit, Esq., Judge
of Allahsa.%;?dat(} ?- Lo 15th Januory, 1882, reversing an order of Busbu Promada
Charan Baparji, Suborginuie .‘ulé- ol Allababad, dated the 12th November,
1881.
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