
1893 It tas been further argued that as the proyious application to 
IUmzuddin which I have referred was dismissed by the Munsif under seotion 
Chowdhet 158 of the Civil Procedure Code, and that decision was not 

Abdooi appealed from, the deoreo-holder can make no further application.
Admitting for the sake of argument, and only for the sake of 
argument, that the order rejecting tho previous application was 
made under section 158, still it is quite dear that the relief 
asked for in that application was different from what is asked for 

here, and consequently the‘deoree-holders are not debarred from 
making the present application.

The result is that the decisions of the lower Oourts must be set 
aside and the appeal allowed with costs,

Appeal allowed,
T. A. P.

Before Mr. Justice, O'Kineahj and, Mr. Justice Ameer Ali.

1893 EAM CHAHDBA DUTT and anotube (Dei'endaots) a. JOGES- 
W A E  NAEAIN DEO (Piain k pj?).*

Evidence Act I  of 1873, s. 32, cl, 5— Statement of deceased relaiim— 
"  Searsay JSvidenoo—Birth, date of.

■Foif the purpose of tlie d.oeision of a question of limitation, it was 
necessary to prove tlio date of the plaintiflf's birth. The pluintiff and one of 
his witnesses each spoke to statemonts made to them I>y rolatires of tlio 
plaintiff -who were since deceased, relating to tho date of tho plaintifl’s 
birth, JleU  that such statements wore admissible ia evidence nnder s. 33, 
cl. 5 of tho Evidence Act.

Haines v. Gvtlirie (1) not followed.

T h e plaintifl sued for congtruotion of a will and a declaration 
that the defendant Eani Doorga Ooomari had no power to alienate 
certain properties except to the extent of her maintenance, and 
asked for possession of those properties or a portion of them 
against the defendants, the Dutts, who held them in piitni from 
Eani Doorga Ooomari.

* Appeal from Original Decree No. 23 of 1892, from the decision of Bahoo 
Jagabandhn Gangooly, the Subordinate Judge of Midnapore, dated the 1st 
October 1891.
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The Dutt defendants objected that the suit was hatred by limi- 1893
tation, aa not having been instituted -within 3 years after the 
plaintiff had obtained majority, the cause of action having accrued 
during his minority, more than 12 years before suit. v.

On the trial of an issue as to whether the suit was barred by 
limitation, it became necessary for the plaintifl to prove the date Duo. 
of his birth; and the plaintiff gave his evidence on this point, and 
proved statements made to him by deceased relatives as to the 
date of his birth.

Another witness for the plaintiif proved statements made by 
deceased relatives of the plaintiff on the same point made during 
the negotiations for the plaintiff’s marriage.

The Subordinate Judge admitted this evidence and decided the 
question of majority in favour of the plaintiff, but dismissed the 
case on the question ol the construction of the wiLl.

The plaintifl; appealed to the High Court, and on the hearing 
the respondents again raised the objection of limitation and 
contended that this evidence was not admissible, and without it 
there was not sufficient to prove the age of the plaintiff.

The question of the admissibility of the statements made by 
deceased relatives is the only one material to this report.

Mr. T. A. Ajpacir (with him Baboo NUmaieb Sen and Baboo 
Sarat Climder DtiU) for the appellants relied on Saines v.
Guthrie (1) a.Tii Bijpin £ehary Daw V. Sreedam Chunder Dey{2), and 
contended that illustration ij) to section 32 of the Evidence Act 
is not law, as it goes beyond the section.

Sir Qrifflth JSmns (with him Baboo AusJmtosh Dhur and Baboo 
Rajondro Nath Bose) for the respondent.—I admit that recent 
cases in England have settled the law against the admissibility of 
this evidence. But the Law of Evidence in India is contained 
in Act I  of 1872. Prior to 1872 the law could not be said to be 
definitely settled in England, although there was a tendency to 
confine the statements of deceased relations as to relationship to what 
were termed “ pedigree casos”  (*.e., cases where such statements 
were used for genealogical purposes), and it v?as a moot point 
whether evidence as to age and place of birth was admissible even
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1893 in suoli cases. The Indian Evidence Act lias not ’ adopted tliat 
limitation. A  statement wliioh. “  relates to the existence of any 

CnASDEA relationship by blood, ”  eto,, is admissible (if admissible at all) in 
all cases where it is relevant—see section 32; and illustration (/) 

JoaEswAE shows that a statement by a deceased father announcing the birth 
X)jjo. of his son. J. on a given day is a statement relating to the exist­

ence of relationship by blood, and also that it is admissible when­
ever the question to be decided is, what was the date of A's hirth.

It is not strange that there should be this difference between the 
Indian Act and the English cases; for the framers of the Indian 
Act proceeded on broad principles and wero not hampered by the 
authority of decisions, and in admitting the evidence of persona 
other than relations they have gone beyond the English decisions.

Although the Indian Act ia based on the EngHsh law of 
Evidence, it has not servilely followed the English cases, but has. 
in more than one instance departed from them, and swept away 
unnecessarily nice distinctions, resting more on authority than prin­
ciple. I  submit the evidence is admissible in India, and that the 
words “  relates to the existence of relationship ”  in section 32 are 
■wide~enough to cover even statemonts as to the commencement of 
relationship in point of time, and as to the locality when it com­
menced or existed, so that illustr.ation (/) does not go beyond the 
words of the section, but is properly an illustration of its moaning. 
The case of J3tptn Bohary Dmo v. Sreedam CImnder Day (1) haa 
been overruled by the unreported ease of DhmvnmU v. Mam Chun- 
der Ghosn (2) decided by Potheram, 0. J., and Pigot, J., in original 
appeal No. 23 of 1890, on the 15th September 1890, and ia 
a direct authority on the point.

In Dhanmull v. Mam Ghunder Gho&e, one of the questions was 
as to whether the plaintiff was a minor when ho signed a certain 
deed: and as evidence of age, a plaint in a former suit verified by a 
deceased member of the family was tendered in evidence and ad-, 
mitted. In the argument Haines v, Quthrie and Bipin Bohary Baw 
V. Sreedmn Chmdtr Bey were cited. On this point, Potheram, O.J., 
said: “ But besides all this, the plaint in the suit of 1879 was put 
in ; that plaint was signed by Nursing Ohr;nder Bose, the maternal'

760 THE INDIAN LAW REPOETS. [VOL. XX

(1 ) I, L. E ., 13 Cttlc., 42. (2) Unreporied.



grandfather of the defendant, a person who is since dead, and it is 1893
contended on Ibclialf of the defendant that statements in it, as to the
order in which Shtimhhoonath’s sons were born, and as to the dates of C:^mdba

Duti
their births, are eyidenoe under section 32, sub-seotion 6 of the Evi- v.
dence Act, and that, if so, they are concltisive. It was contended on 
the part of the plaintiff, on the authority of the English oases, that Diso. 
as the question at issue in this case did not relate to the existence 
of any relationship by Hood, marriage, or adoption, the section did 
not apply, and the statements were excluded by the ordinary rules 
of evidence. I  think that on this point the law in India under the 
Evidence Act is different from the law of England, and that the 
effect of the section is to make a statement made Tby such a person 
relating to the existence of such relationship admissible to provo 
the facts contained in the statement on any issue, and that the 
plaint was admissible to prove the order in which the sons of 
Shumbhoonath were born, and their ages.”  In that view Pigot, J., 
concui'red. The question is therefore concluded by authority.

Mr. Ajkc0 ' in reply.
The judgment of the Court (O ’ K i n e a l y ,  J., and A m e e r  

At.t, JJ.), so far as is necessary for this report, was as follows";—
The plaintiff asserts that he was born on the 10th March 1867, 

corresponding to the 27th of Falg'un 1274 B.S. This suit was 
filed on the 7th March 1891, and as he would have three years ' 
to bring it after he had obtained his majority, he was aooord- 
ing to his own showing within time. The defendants on the other 
hand assert that the plaintiff was not born in 1274, but in 1272, 
and that consequently his suit was out of time. Both the parties 
fix the time of birth with reference to a famine which took place 
in that part of the country in 1273. In the discussion which 
aiose on the point of limitation, it was strongly urged for the 
appellant that the statements of deceased persons in regard to 
the date of the plaintiff’s birth were not admissible as evidence 
under section 32 of the Indian Evidence Act; and in support of 
that contention the case of Eaines v. Quthm (̂ 1) was referred to.
It was further asserted that the law of England in this respect 
is the same as the law of India, but in dealing with the point
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■W0 must bear in mind tliat when the Evidence Act was passed 
in this country, this question of hearsay evidence was not then so 
definitely settled as it is novsr. Some of the text-hooka supported 
the contention, that hearsay evidence was admissible to prove the 
date of bh-th, and looldng at illustrations {k to m) of section 32 
we think that view was adopted by the Legislature, and that 
such a statement is admissible in evidence.

T. A. r .

THE INDIAN LA.W EEPOETS. [VoL. XX

1893 
Miî  H.

Before Mr. Jitsiice Prinsep, M r. J'listioe Pigol, and Mi\ Justice 
Treeolyati.

M OH ENDEO CHANDEA GANGITLI (P ia in t ij?]?) « . ASHUTOSH 
GANGIJLI AMD ANoiHEE (D b fb kd ah xs),'*

Costs— Qosis of prdminarff imie in partition mit—Stamp in 
partition suit.

The plaintifi broiigM a suit to have 99 items of property partitioned. 
The plaint 'bore a court-fee stamp o! Rs. 10. The defendaats admitted 
that three of the properties were ancestral and joint, Ijtit as to the other 
items' the 2nd defendant stated tliat th.ey were the self-acq^niied property 
of her deceased hua'band, and contended that the plainc was inauineiently 
stamped, as the ohject of the suit was to obtain a declaration o£ title and 
possession of properties in which, the plaintiff had no, interest. An issue 
was raised on this point, and on this issue the Subordinate Judge allowed 
the objection and rejected the plaint. On appeal, Held by Peihebam, 0, J., 
and N oeeis , J., that the plaint was sufficiently stamped. TKe only relief 
prayed for was partition, and for the purposes of the stamp the cause of 
action which, is stated in the plaint, and that only, must be looked at,

The members of the appeal Bench, however, differed in opinion as regards 
theqtuestioa of costs, Pbtheeam, C.J., being of opinion that the costs of 
the appeal should be treated in the same way as the rest of the costs in the 
case, and bo divided Between the parties to tho partition; and Noeeis, J., 
holding that tie  respondent having failed on appeal ought to pay the costs; 
and on this question an appeal was preferred under the Letters Patent, 
cl. 15.

M id  by PEiNSEr and TbevbIiYAH-, JJ,~The costs of the appeals were 
severable from the general costs of the suit, m d  therefore, though the suit

* Letters Patent appeal No. 1 of 1898, in appeal from Original Decree 
Fo. 60 of 1892, against the decree of Baboo Purno Chunder Shomo, Subor­
dinate Judge of 24-Parganas, dated 22nd December 1891.


