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SuiiBsn
•void ; as, if thaf; were so, a puttndar who was in default, and whose 
putni had Ibeen sold without a complete compliance with the ralea, 
could maintain to  action to recover poBsession of it, on the ground 
that the sale was no sale at all, and that his estate in the land was padhta 
not affected by i t ; whereas the section says in so many words 
that in some cases of the kind, at all events, his only remedy shall Sisa. 
be by suit for damages and to set aside the sale. I  think tbat 
suoh a sale is good and effeotiial, unless and until it is reversed in 
a suit properly framed for the purpose, and that imtil that is 
done, the title of any person who claims under it is valid against 
all persons who claim under the alleged defaulter.

The result is that this appeal will be diemissod with costs.

Appeal dismissed.
T. A. p .

Before Mr. Justice O'Klnealy and Mr. Justice Banerjee.

HAFIZ D’DDDS' CHOWDHET aitd orsEEs (DECBEB-noiDEBs) v, 
ABDOOL AZIZ (JtrnGMBm-DEBTOE).*

Lmitation Act (X V  of 1877), art. 179, cl. 4s—Exeoutio7h of Decree—Oiml 
Pmcedwe Code (jIbJ X IV  o / 1882), Succession-GeHi-
flcale Act (V II of 1889), s. 4, cl, (&), art. (Hi).

On the 10th January 1890 the heirs of a deceased deeree-holder (who 
herself had last applied for execution on tho I9tli March 1887) made an 
application for execution of a decree asking for the arrest of the judgment- 
dobtor. At the time of this application the heirs had. neither talten out a 
corfcifioate imder Act Y II  of 1889, nor had they applied for substitution of 
their names on the record. The Munaif directed the applicants to obtain 
ft certificate, and on their failing to do so, he rejected tioir application for 
execution on the 21st January 1890. On the 13th September 1890 the heirs 
haring obtained a certificate under Act V II  of 1889, but not haYing 
substituted their names on the record, applied for execution against the 
properties of the iudgment-debtor. Seld that the application of the 10th 
January 18S0 was one made in accordance with law, within the meaning 
of article 179, clause 4 of the Limitation Act, and that therefore the applica­
tion of the 13th September 1890 was not barred.

* Appeal from Appellate Order No. 356 of 1891, against the order of 
J. B. Worgan, Esq., District Judge of Dinajpur, dated the 19th of 
August 1891, affirming the order of Baboo Nil Madhub Eai, Mnnsif 
of Fnlbari, dated the 31st of December 1800.
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1893 On the 9bh October 1882 one Hycler Ali oMaiaed a decree 
against one Abdool Aziz, and during ber lifetime, ill tKe years

CnowDaRT 1883, 1885 and 1887, made successive, applications for execution
A bd ool of that dccree; tho last of such apph'oation, viz., that of the I9th 

A ziz. March. 1887, having been struck ofi for default.
On the 10th January 1890 the heirs of Hyder Ali, without sub­

stitution of their names on the record, made a further application 
for execution of that decree, asking for the arrest of the ĵudg- 
ment-debtor, but inasmuch as they had not obtained a certificate 
under Act Y II  of 1889, the Oouxt directed them to obtaia a certi­
ficate, and on the 21st January 1890 (they not having done so) 
rejected their application for execution. On the 20fch May 1890 
the hoirs of Hyder Ali obtained a certificate under Act YII of 
1889, and on the 13th September 1890 made this present applica­
tion for execution, asking for sale of certain properties belonging 
to the jndgment-debtor.

The judgment-debtor contended that the application was barred, 
it having been made more than three years from the 19th March
1887, and the application of tho 10th January 1890 not being 
one made in accordanco with law, tho representatives of Hyder Ah 
not having at that time obtained a certificate under Act YII 
of 1889, nor obtained substitution of their names on the record; 
and further that the representatives of the decree-holder had made 
no application to restore the execution caso after it had been dis­
missed for default on the 21st January 1890.

Tho Munsif held that the application of the 10th January 1890 
was not a legal ohe,̂  bw.'ng to the heirs not having taken out a 
certificate, and could not be taken as a proceeding to keep aUyo 
tho decree.

On appeal tho District Jtif̂ lge hold that, inasmuch as the ropre- 
sentatives of the deceased deoitee-holder had not applied for substi­
tution of their names on th<^ecord, they could not be said to be 
the holders of the decree, and were not entitled therefore to make 
the application of the 10th January 1890, referring to the case of 
Ou'iW Penhad Bhoomicln v. J)eU Simdari Dabea (1). He there” 
fore dismissed the appeal.
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The reprosentatiYes of Hyder A li appealed to ttie Higli Ootirt. 1893

Dr. T r o i j l o h j a  N a t h  M i l t e r  and Balioo T a r i t  M o h u n  D a s  foi the H a f i z t j b d i k  

appellants contendod that the appHoation of the 10th January 1890 
was a good one, it having been made hy the representatiye o f  the Abdooi, 
deceased decree-holdGi’ and in accordance with law, and that it 
saved the present application from being bailed.

Baboo Hem Ghutidev Banerjee and Bahoo Mohmd Nath Roy 
for tke respondent contended that the application having been.
-dismissed under scction 158 of the Civil Proeednre Code for 
default, and no appeal having been made from that order, no fresh 
application could be made ; and that the ajiplioation of the 10th 
January 1890 was not one made in accordance with law within 
the meaning of the Succession Certificate Act and the Limitation 
Act.

The judgment of the Court (O^KinbaIiT and B a n e k je e , JJ.) 
was as follows;—

In this oaso the deoree-holder, a Mahomedan lady, died, leaving 
as heirs and residuaiies ten persons. After her death these ten 
persons applied for execution of the decree, and the application 
was registered, but as they were not in a position to file a certifl- 
cate such as is required by section 4, clause (i) of the Succession 
Certificate Act, the application was dismissed. That was an appli­
cation to arrest the debtor. The present application is of a 
different nature, and it is admitted on all hands that if the former 
application was snoh as is contemplated by article 179 of the second 
schedule of the Limitation Act, the decree-h'olders are not barred.

The point I think is very easy of decision. Both the Civil 
Procedure Code and the Limitation Act were passed long before 
the Succession Certificate Act. Therefore, whatever interpretation 
may be put on the word “  application ” as used in the Civil Proce­
dure Code and the Limitation Act, it could in no way depend 
upon the Succession Certificate Act.

Then it is said that the persons who made the application were 
not the proper persons to make it. The. answer to that is that, 
when a decree is transferred, aa in the present case, by operation of 
law, the transferee may apply for execution. Here the application 
was in proper form and.made by the heirs o| the decree-holder.
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1893 It tas been further argued that as the proyious application to 
IUmzuddin which I have referred was dismissed by the Munsif under seotion 
Chowdhet 158 of the Civil Procedure Code, and that decision was not 

Abdooi appealed from, the deoreo-holder can make no further application.
Admitting for the sake of argument, and only for the sake of 
argument, that the order rejecting tho previous application was 
made under section 158, still it is quite dear that the relief 
asked for in that application was different from what is asked for 

here, and consequently the‘deoree-holders are not debarred from 
making the present application.

The result is that the decisions of the lower Oourts must be set 
aside and the appeal allowed with costs,

Appeal allowed,
T. A. P.

Before Mr. Justice, O'Kineahj and, Mr. Justice Ameer Ali.

1893 EAM CHAHDBA DUTT and anotube (Dei'endaots) a. JOGES- 
W A E  NAEAIN DEO (Piain k pj?).*

Evidence Act I  of 1873, s. 32, cl, 5— Statement of deceased relaiim— 
"  Searsay JSvidenoo—Birth, date of.

■Foif the purpose of tlie d.oeision of a question of limitation, it was 
necessary to prove tlio date of the plaintiflf's birth. The pluintiff and one of 
his witnesses each spoke to statemonts made to them I>y rolatires of tlio 
plaintiff -who were since deceased, relating to tho date of tho plaintifl’s 
birth, JleU  that such statements wore admissible ia evidence nnder s. 33, 
cl. 5 of tho Evidence Act.

Haines v. Gvtlirie (1) not followed.

T h e plaintifl sued for congtruotion of a will and a declaration 
that the defendant Eani Doorga Ooomari had no power to alienate 
certain properties except to the extent of her maintenance, and 
asked for possession of those properties or a portion of them 
against the defendants, the Dutts, who held them in piitni from 
Eani Doorga Ooomari.

* Appeal from Original Decree No. 23 of 1892, from the decision of Bahoo 
Jagabandhn Gangooly, the Subordinate Judge of Midnapore, dated the 1st 
October 1891.
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