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____-I___ -  B fSH ESH AE K U A R  and o th e es  (Pre-em ptous) v . HAKI SINGH
OTHEES fArCTION-rURCHASEES)"*

Migh Court's powers o f  revision—Sale in, executmi~'Pre-emptioii— Civil Procea^urs
Code, ss. 310, 311, C22—Locus standi of pre-emptor in execution proceedings.

A person claiming to be a co-sharer ia certain undivided immoveable property, 
a share of which had been sold in exec\stion o f a decree, objected to the confirmation 
of the sale in favour of the person recorded as the auction-purehsser, and prayed 
that it might be confirmed in his favoui-, with reference to the provisions of 
a. SIO of the Civil Procedure Code. The Court disallowed the objection and con­
firmed the sale in favour o f  the auctiou-purchaser. The objector thereupoa 
applied to the High Goxirt for revision o f the order of the lower Court under 
8. 622 of the Civil Procedure Code. Held that, having been allowed to object to 
the confirmation of the sale, and treated as a party to the proceeding held therein, 
it was competent for him to make such application, notwithstanding that lie was 
not one of the persons mentioned in s. 311 of the Code ; that there being no appeal 
in the case, so far as he was concerned, the HighCo\irtwas competent to entertain 
the application under s. 622 of the C ode; but that, as he was not; one of the 
persons who was competent to avail himself o f the provisions of s. 311, he had no 
locus standi to justify his application to the lower Court, and the application for 
revision must therefore be dismissed.

This was an applicaiion for revision under s. 622 of the Civil Pro­
cedure Code o f  an order o f the Munsif of Ballia, dated the 1st March, 
1882, confirming a sale of immoveable property in execution o f a 
decree. The application was made by Bisheshar Knar and certain 
otier persons. These persons had objected in the Munsif’s Court 
to the confirmation o f the sale on the groimd that they, being co­
sharers with the judgment-debtor in the property, and having bid 
as high as Ilari Singh and certain other persons to whom the pro­
perty had been knocked down, had, under s. 310 o f the Civil Pro­
cedure Code, a preferential right to be declared the purchasers. 
The Munsif disallowed the objection and confirmed the sale.

Mr, Conlan, for the applicants (prc-emptors),

Mr. Mill and Lala Lalta Prasad, for the auction-purchasers.

Mr. Hill, for. the aactiou-purcliasors, objected to the apphcatiou 
being entertained on the ground (i) that the applicants were not 
persons mentioned in s. .311 o f the Civil Procedme Code who could
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apply to haTe ft sale set aside, and therefore had no locus stondi in 18*2
the proceedings in the execution department; and (ii) that, as an 
appeal is given by s. 588 of the Code of Civil Pronedure to det’ree- 
holders, jiulgment-debtors, and auction-p nrchasers against orders 
passed under the first paragraph o f s. 312, and under s. 313, tlie 
provisions o f s. 622 were not applicable, because they had reference 
only to cases in which an appeal did not lie to the High Court.

The Court (S traight  and Tx-rbbll, JJ.) made the following 
order in respect o f the preliminary objection taken on behalf o f the 
auction-purchasers :—

STRA.IOHT, J .—The first o f these contentions does not appear to 
us to have any forcn. The powers o f revision given to us are 
very wide, and we can of our own motion call for any record 
under s. (522, if it appears to us desirable so to do. W ith the 
merits of the present application we are not for a moment deal­
in g ; but this is clear, that though the applicant did not fall 
within the category o f persons mentioned in s. 311 o f the 
Code, he was allowed to file objections to the confirmation of 
the sale in the execution department, and was treated as a party 
to the proceeding held therein. So far therefore we think it was 
competent for hitn to set this Court in motion to exercise its powers 
under s. <522. The second point urged by Mr. Hill at first sight 
presents difficulties, for the limitation o f the operation of s. 622 (o 
cases in which no appeal lies to the High Court is distinct enough.
Rnt in the matter before us n-?ither the decree-holJer, the judgment- 
debtor, nor the auction-purchaser is dissatisfied with the sale, and 
tlie only persons therefore who could appeal have not done so. It 
accordingly comes to this, that quoad the applicant the case to bo 
reviseil is one in which be has no appeal to the High Court, and 
under tb>-se circumstances we think ourselves justified in holding 
that it IS competent for him to apply for revision. In expressing 
this opinion it must be understood that we in no way determine 
the question o f the locus stan'ii o f  the applicant in the execution 
proceeding, or any of the other points to be discussed upon the 
hearing, which will now proceed.

At the further hearing o f the application Mr. Hill contended 
that the applicants were not ctmpttent to apply, under s. 311 of
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tKe Civil Procedure Code, to have the sale set asidf*, but their 
remedj; if they had any, was b j  a regular suit.

The Court ( Straighi’ and TybrelLj JJ ) delivered the fallowing 
judgment:—

Stkaight, J.—The applicant in oiir opinion, not being fitlier 
tho decree-bolder or a person whose inimoveabie property had iieen 
sold, was not coraj)etent to avail himself o f the pi’ovisions of s. ,H11 
of the Procedure Code with a view to obtaiiiincr an order in the 
execution depsvrtnaent, setting tbe sale aside on the ground that he, 
and not tlie persons recorded by the officer conducting the sale, was 
the auction purchaser. Under these cireumstances he had no loctî  
s£a«di to justify his preferring the application to the Mnnt îf and 
this petition for revision must be dismissed wiih costs.
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Before 8h Robert Stuart, Kt., Chief Jiistice, ami Mr. Juhtice, Mahviood.

MAYA EA.M AND OTHEKs (Defknb/<ntr) V. PKAG DAT anothrr 
(F laisitiffs) .’*'

Specific performance of contra t—'Suit jot' execution o f  fresh ivstriiment~~Acf. I  o f  
1S77 {Sjiecific Belief jict), as. 12, 21, 22~Lost inctrnmeiU, suit to restore 
ierrr'S oj'

The plaintilfsj a lleg ing that the defendants, ha-ving executed  in their fa vou t 
and delivered to them  a bond , ibe co iisider«tion  fo r  which was in o iie j due to thera 
fo r  lent o f  laud and on a form er bond, had received  it back  fo r  registrution , and, 
refusijtg to register it, had retained it, sued the defendants to have a sim ilar bond 
executed and registered.

p er  Mahsiood, «).-—That it  was don btfn l w hether the suit cou ld  b e  regarded 
as a snit for specific perform ;ince o f  a con tract, and whether the on ly  rem edy open  
to  lh(‘. i)l:iin(ifra m is noi. a puio for Uie m oney. It was only on the hypothesis that 
the more v-'riiiria o f  iiic. ori.ixiiinl iiond, in the al'seitce o f  registration and final 
dull very, did not, amount: to n  perfinniaiKC! o f  the coa tract, that the suit was enter" 
tivinuhie at all.

That, assuming the suit to  he one fo r  specific p erform a n ce  o f  a con tract, the 
plaintiffs vrcre not entitled to  the specific re lie f which, they scmght, isincc th ey  
(iouid obiiiin their fnll rcrii'idy by suing fo r  th e  n ion ey  in  T cfpoct oC wliic.h the

 ̂* f̂ RCond Anneal No. 177 of 1832, from a di-.cre.e of H. A. Harrison, Esq., Judge 
of iarnl?hiU);id, d I'ed ]C'lh Jjii.iiiry, Ji;32 jiili, iiiing' o. decree of Maulvx Abdul 
Ua it, M.un.sif or Chibramau, dated the i7sU fcoi^itutaber,'l83l.


