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to village Deogawan shall not be awarded to them if
they fail to pay the proportionate mortgage-mouey
as directed above and in that event they, he or she,
as the case may be, shall be liable to pay the costs of
the defendant Thakur T.alji Singh in so far as his
defence relates to the village of Deogawan.

Appeal allowed.

MISCELLANEOUS CIVIL.

Before Sir Louis Stuart, Knight, Chief Judge, and Mr
Justice Muvhammad Raza.

RADHEY YHYAM AND ANOTHER (APPLICANTS-APPEL-
TANTS) . RADHEY LALL (CAVEATOR-RESPONDENT).™
Will—Beguest for kar-e-khair, whether wvoid for vagueness

and uncertainty—XKar-e-khair, meaning of.

Held, that a devise or bequest for kar-e-khair is void for
vagueness and uncertainty.

The word ker-e-khair means literally 4 good deed but it
also bears the colloguial meaning of a - charitable act.
[(1899) I.I.R., 23 Bom., 725 (P.C.) followed.]

Messrs. Bisheshwar Nath Srivastava and Har
Parshad, for the appellants.

Messrs. Mahesh Prasad and Raw Bhoarose Lal,
for the respondents.

Stuart, C. J., and Raza, J.:—The only point
for determination in this appeal is whether the
learned District Judge did, or did not, take a correct
view when he decided that a certain bequest in the
will before us was invalid for uncertainty. Under
the terms of this bequest the testator left the residue
to the executors to be devoted to such kar-e-khair as
they considered deserving. There might have been

*Miscellaneous Appeal No. 24 of ‘199&: qumstfﬁe order,da,tcd H,\;

28rd of February, 1996, of ¢. H. B. Kendall, District Judge of Lucknow,
rejecting petition fer probate.
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considerable difficulty in determining this point, had

there not been in existence a pronouncement of their

Lordships of the Judicial Committee of the Privy

Council, which, in our opinion, affords complete au-

thority for the correctness of the learned District

Judge’s view. This suthority will be found in

Runchordas Vandrovandas v. Parvatibai (1). The

point for decision before their Lordships was whether

a bequest by which interests in the testator’s estates

were to be devoted to dharam was void for vagueness

and uncertainty. At page 735 their TLordships
HAY 1

“ 1t 1s not necessary for their Lordships to

refer particularly to the cases in the

Indian courts whers it has been held that

a devise or bequest for dharam is void for

vagueness and uncertainty. They begin

at an early period, both in Bombay and

Calcatta, and, according to the judg-

ment of the appeal courts, are numerous.

The reasons for the decisions of the Eng-

lish courts upon devises or bequests of a

similar nature are stated by Lord Erpon

in his judgment in the leading case of

Morice v. Bishop of Durhan (2). He

anys {10 Ves., 359): ‘As it is a maxim,

that the execution of & trust shall he

under the control of the court, it must

be of such a nature that it can be under

that control; so that the administration

of it can be reviewed by the court; or, if

the trustee dies, the court itself can exe-

cute the trust: a trust, therefore, which,

in case of maladministration, could be

{1) (1899) LL.R.. 28 Bom., 182 (P.0). (8) 0804) 9 Vs, 390; 10 Ves,
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reformed and a due administration direc--
ted: and then, nnless the subject and the
ohjecis can be ascertained, upon prin-
ciples, familiar in other cases, it must be
decided that the court can neither reforimn
maladministration nor direct a duc ad-
ministration.” Livoiey, L. J., refers to
this judgment in re Macduff (1) and
savs: © That is the principle of that case
and has been enunciated or repeated from
time to time.” In the latter case the
words of the bequest were  purposes-
charitable or philanthropic.” In Wilson's
Dictionary dharam is defined to be law,
virtue. legal or moral duty, and the
langnage of Lord ZErpon applies as
strongly, if not more so, to dharam as to
the words used in the English cases. The
objects which can be considered to be
meant by that word are too vague and
uncertain for the administration of them
to be under my control.”

The only question which we have to decide is -
whether the word %ar-e-khair can be distinguished
effectively from the word diaram on the ground of
vagueness and uncertainty. The word kar-e-khair
means literally a good deed but according to Fallon
it also bears the colloquial meaning of a charitable
act. Their Lordships took the definition of the word
dharam to be law. virtue, legal or moral duty and
thev considered that the devise or beguest for dharam
was vold for vagueness and uncertainty. We have no
hesitation in finding that, upon analogous reasoning,
a devise or hequest for kar-e-khadr is also void for
vagueness and uncertainty.

(1) (1896) 2 Ch., 463,
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The respondent, who was the brother of the
testator and who filed a caveat against the will, was
not allowed his costs by the learned District Judge.
He has filed a cross-objection against the order dis-
allowing his costs.

We consider that the matter in appeal is abso-
iutely concluded by the authority of their Lordships
of the Privy Council to which we have referred. We,
therefore, dismiss the appeal. In respect of the
cross-objection we consider that the appellants who
are the executors under the will were justified 1n
applving for probate and that they were acting in
accordance with their duty as executors in propound-
ing the will and that they were further acting within
their duty in bringing the present appeal before this
Court. The respondent at the same time is entitled
o hig costs both in the court helow and here. We,
accordingly, pass the following order as to costs hoth
in the appeal and the cross-objection. The costs of
the original matter and the costs of this appeal
shall he horne by the estate. Neither the executor
nor the respondent will he personally responsible for
the costs.

Appeal dismissed.
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