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to village Deogawan shall not be a^warded to theni if
achche tliey fail to pay the proportionate mortgage-money 

T'' as directed above and in that event they  ̂ lie or she,
I S 'f  as the case m.ay be, shall be liable to pay the costs of 

the defendant Thaknr Lalji Singh in so far as his 
defence relates to the village of Deogawan.

A fpeal allowed.

MISCELLANEOUS CIVIL.

Before Sir Louis StuaH, Knight, Chief Judge, and M r  
,Justice Muhammad Ram.

E A D H E Y  S H Y A M  and a n o th er  (A p p l ic a n t s -A ppeu.- 
la n t s ) 0. E A D H E Y  L x \ L L  (C av e a to b -K espo n d bn t ) .*

Will— Bequest for kar-e-khair, whether void for vagmness
mid uncertainty—Kar-e-khair, meaning of.
Held, that a devise or bequest for k(Lf-&-khaif is void for 

vagueness and uncertainty.
The word har-e-khair means literally a good deed but it 

also bears the colloquial meaning of a chaiitable act. 
[(1899) I.L.E.,, 23 Bom., 725 (P.O.) followed.]

Messrs. Bisheshwar Nath Srimstma and Ear 
Par shad, for the appellants.

Messrs. Mahesh Prasad and Ram Bharose Lai, 
for the respondents.

Stuart, C. J., and Raza, J. :—The only point 
for determination in this appeal is whether the 
learned District Judge did, or did not, take a correct 
view when he decided that a certain bequest in the 
will before ns was invalid for uncertainty. Under 
the terms of this bequest the testator left the residue 
to the executors to be devoted to such kar~e-khair as 
they considered deserving. There might have been

^Miscellaneous Appeal No. 24 of 1926, against the order, dated i,li«
of Pebraary, 1926, of C. H. B. Kendall, District Jndge of Lncknow, 

rejecciDg petition for probate.



imconsiderable, difficulty in determiniug tliis point, had 
there not been in existence a pronoimcement of their 
Lordsliips of the Judicial Committee of the Privy  ̂
Coiincil, which, in our opinion, affords complete an- 
thority for the correctness of the learned District 
Judge's yIqw. This authority will be found in 
Rumhordas Vandravandas y . Parvatihai (1). The 
point for decision before their Lordships wa,s whether 
■a bequest by which interests in the testator’s estates 
were to be devoted to dharani was void for vagueness 
■and uncertainty. At page 735 their LordsMps

“  It is not necessary for their Lordships to 
refer particularly to the cases in the 
Indian courts where it has been held that 
a devise or bequest for dlmram is void for 
vagueness and uncertainty. They begin 
at an early period, both in Bombay and 
Calcutta, and, according to the judg­
ment of the appeal courts, are numerous. 
The reasons for the decisions of the Eng­
lish courts upon devises or bequests, of a 
similar nature are stated by Lord Eldon 
in his judgment in the leading case of 
Mofiee v. Bishop of Durhan (2). He 
says (10 Ves., 359); ‘As it is a maxim, 
that the execution of a trust shall be 
under the control of the’ court, it must 
be of such a nature that it can be under 
that control; so that the administration 
of it can be reviewed by the court; or, if  
the trustee dies, the court itself can exe­
cute the trust: a trust, therefore, which, 
in case of maladministration, could be

(I) (18W) I.L.E.. 28 Bom., 752 (P.O). (S) (1804) 9 Ves., 399; ]() Ym.,
629.
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19m reformed and a due administration direc-
It'd; and then, unless the subject and the
objects can- be ascertained, upon prin-
eiples, familiar in other cases, it must be 

L a l l . i  '  , - I P
decided that the court can neither reiorm
inaladministr'ation nor direct a due ad­
ministration.' L indley , L. J.j refers to 
tins judgment in re Macduff (1) and 
says: ‘ That is the principle of that case 
and has been enunciated or repeated from 
time to time.’ In the latter case the 
words of the bequest were ‘ purposes- 
charitable or philanthropic.'' In Wilson's 
Dictionary dliarcm is defined to be law, 
virtue, legal or moral duty, and the- 
language of Lord E ldon applies as 
strongly, if not more so, to dJiaram as to 
the words used in the English cases. The 
objects which can be considered to be 
meant b}' that word are too vague and 
uncertain for the administration of them 
to be under my control.”

The only question which we have to decide is 
wJietlier the word kar-e-kJiair can be distinguished 
effectively from, the word dliaram on the ground of 
vagueness and uncertainty. The word hw-e-hhair 
means literally a good deed but according to Eallon 
it also bears the colloquial meaning of a charitable 
act-. Their Lordships took the definition of the word 
dliaram to be lav/, virtue, legal or moral duty and 
they considered that the devise or bequest for dliaram 
was void for vagueness and uncertainty. We have no 
hesitation in finding that, upon analogous reasoning, 
a devise or bequest for kar-e-khair is also void fo r  
vagueness and iincertainty.

(1) (1S06) 2 Ch., 46S.



Tlie respondent, who was the brother o f the 
testator and who filed a caveat against the will, was eadhey ̂ • Shtamnot allowed his costs by the learned District Judge.
He has filed a cross-objection against the order dis-
allowing his costs.

We consider that the matter in appeal is abso­
lutely concluded by the authority of their Lordships 
of the Privy Council to which we have referred. We, 
therefore, dismiss the appeal. In respect of the 
cross-objection consider that the cippellants who 
are the executors under the will were justified in 
■applying for probate an.d that they were acting in 
accordance with their duty as executors in propound­
ing the will and that they were further acting within 
their duty in bringing the present appeal before this 
<3ourt. The respondent at the same time is entitled 
to his costs both in the court below and here. We, 
accordingly, pass the following order as to costs both 
in the appeal and the cross-objection. The costs of 
the original matter and the costs o f this appeal 
shall be borne by the estate. Neither the executor 
nor the respondent will be personally responsible for 
the costs.

A ppeal dismdssed.
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