
trust for the benefit of the Hindu community at large, 
and that plaintiffs Nos. 2 to 13, being members of that 
■community and representatives of the same, are en- ».
titled to visit the temple freely and worship there as daial'. 
Hindus. The defendants are enjoined not to offer any 
resistance whatsoever in the worshipping of the temple 
by the plaintiffs, and by other members of the Hindu 
community.

A fpeal allowed.

VOL. I . ]  LUCKNOW SERIES. 523

APPELLATE CRIMINAL.

Before Mr. Justice Baza.

EAM  SA M U JH  (A p p e lla n t)  v . E IN G -E M P E R O E
C 0 MPLAINANT-EE SPONDENT) . * --------- -------

Criminal Procedure Code {Act V of 1898), sections' 195 (c), 537,
467 and 471— Absence of complaint wider section 195(c),
(-■ffect of— D efect, whether curable by section  537 of the
Code of Gnminal Procedure.

Held, that a court could not take cognizance of the offence 
punishable under section 467 of the Indian Penal Code wlien 
there was no complaint as required by section 195(c) o f the 
Code of Criminal Procedure; and the absence of sanction ox 
complaint under section 195(c) of the Code of Criminal Pro
cedure vitiates the whole proceedings and the defect is not 
'Cured by section 537 of the Code of Criminal Procedure.

Mr. N ia m a tu lla h , for the appellant.
The Government Advocate (Mr. G. H. Thomas), 

for the Crown.
E a za , J. :— The appellant Ram Samujh has been 

convicted by the learned Assistant Sessions Judge of 
Fyzabad under sections 4 6 7 / 1 14 and 471  of the Indian 
Penal Code. Under section 4 6 7 /1 1 4  he has been 
sentenced to 25 months’ rigorous imprisonment and a

* Criminal Appeal No. 154 of 1926, against the order of Shyam 
Manohar Nath Shargha, Assistant Sessions Judge of Pyzabad, dated the 
24th of Marcli, 192(j.



W26 fine of Rs. 50. He iias been sentenced to two years’
" " rIm rigorous imprisonment under section 471 of the

Indian Penal Code. The sentences are to run conse-
P « .  ciriively.

The trial was by jury and the appeal has been hied 
on a matter of law. The appellant’s learned Counsel 
does not question the correctness of the finding and 
order of the lower court so far as the conviction under 
section 471 is concerned; but be contends that the trial
was illegal and without jurisdiction so far avS the
charge under section 467/114 of the Indian Penai 
.Code is concerned for want of the necessary sanction 
or complaint.

Tli,e circumstances out rtf which this case has 
arisen, so far as they are material to this appeal, may 
be very shortly stated

The accused Earn Samujh produced a receipt in 
a certain case before the Tahsildar of Akbarpur in 
March, 1925. This receipt has been found to be a 
forgery. The objection filed by the accused was dis
allowed by the Talisildar and then the decree-liolders 
applied that proceedings might be taken against the 
accused under section 476 read with section 195 o f 
the Code of Criminal Procedure for the offence men
tioned in section 193 of the Indian Penal Code. The 
Tahsildar refused to take action, but the Deputy Com
missioner of Fyzabad on appeal directed the prosecu
tion of Rani Samujh accused and sent his order to a 
Magistrate. The order runs thus :—

Whereas on the 4th of March, 1925 Ram 
Samujh filed as genuine in tlie court of the, 
Tahsildar of Akbarpur a receipt (exhibit 
A) purporting to be executed by Ram Lai, 
which I believe to be false and forged, in 
the execution of decree case No. 56 of 1925, 
Tahsildar of Akbarpur. Whereas also he
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swore and produced other evidence that tie  iw
receipt was given by; Earn Lai, although it "rIJP”
was not. I order his prosecution under S-wm 
section 471 of the Indian Penal Code.’ ’

Thongh the Deputy Commissioner had ordered 
prosecution under section 471 of the Indian Penal 
Code without referring to any other section; but tlie 
Magistrate to ¥/hom the order was sent as a complaint, 
added section 467 of the Indian Penal Code also to the 
charge. Thus Ram Sainujh accused was charged 
both under sections 467 and 471 of the Indian Penal 
Code. It was contended before the learned Assistant 
Sessions Judge, in respect of the charge under section 
467, that the complaint of the Deputy Commissioner, 
as the superior revenue court under section 476B, did 
not mention section 467 of the Indian Penal Code and, 
therefore, the court could not try the accused on that 
charge under section 195 of the Code of Criminal 
Procedure. This contention was not accepted by the 
learned Assistant Sessions Judge and the result was 
that Earn Samujh was tried on both the charges and 
convicted and sentenced under sections 467 and 471 
of the Indian Penal Code both. I should like to note 
that the Deputy Commissioner of Pyzabad had subse
quently directed the prosecution of Ram Samujh 
accused under section 467/114 of the Indian Penal 
Code also, but that order was actually passed on a 
date subsequent to the commitment of the accused by 
the Committing Magistrate to the Court of Sessions.
That order has been held to be invalid and illegal by 
the learned Sessions Judge of Fyzabad and must be 
left out of consideration.

The learned Assistant Sessions Judge has held 
that the original complaint (exhibit M) can be con
strued to give the Magistrate jurisdiction to inquire 
into the offence under section 467 of the Indian Penal
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im  Code also. I liave read the complaint carefully. In
my opinion that complaint cannot be construed to

samd.th the Magistrate jurisdiction to inquire into the
ekg- offence punishable under section 467 of the Indian

.-.-rt -«■ T i l *
Penal Code. The lower court could not take cogniz
ance of the offence punishable under section 467 of the- 
Indian Penal Code when there was no complaint as 
required by section 195(c) of the Code of Criminal 
Procedure. It should be noted that section 467 of the 
Indian Penal Code is not specifically mentioned in
section 195(c), but section 463 is mentioned in that sec
tion which includes a case falling under section 467 
of the Indian Penal Code. As pointed out in the case- 
of Queen-Emi^ress v. Tulja and others (1) the word 
“ forgery ” is used as a general term in section 463 of 
the Indian Penal Code and that section is referred to- 
in a comprehensive sense in section 195 of the Criminal 
Procedure Code so as to embrace all species of forgery, 
and thus includes a case falling under section 467 of 
the Indian Penal Code. The absence of sanction or 
complaint under section 195 of the Code of Criminal 
Procedure vitiates the whole proceedings and the defect 
is not cured bŷ  section 537 of the Code of Criminal 
Procedure. Section 637 of the Code of Criminal Pro
cedure applies to errors of procedure and not to subs
tantive errors of law. Where a trial is contrary to  
law it is no trial at all and disobedience to an express 
provision of law as to the mode of the trial is not an 
irregularity which can be cured by section 537 of the- 
Code of Criminal Procedure. It; is an illegality which 
vitiates the whole trial. Absence of complaint or 
irregularity in complaint makes whole proceedings 
'void ab initio. Under these circumstances the con
tention of the appellant's learned Counsel must be 
accepted. The conviction and sentence under section;

(1) 12 Bom., 86.
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1926467/114 of the Indian Penal Code must, therefore, 
be set aside.

S a o t j h

The result is that the appeal is allowed to the 
extent indicated above. I set aside the conviction and emperor. 
sentence under section 467/114 of the Indian Penal 
Code and uphold the appellant’s conviction and 
sentence under section 471 of the Indian Penal 
Code. He shall undergo two years’ rigorous impri
sonment as ordered by the learned Assistant Sessions 
Judge.

Appeal allowed.
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REVISIONAL CRIMINAL.

Before Mr. Justice Muhammad Baza.

IN D A E JIT  SING-H (in jail) (A p p lic a n t) v. K IN G -  1926 
E M P E B O E  (G o m p la in a n t-o p p o site -p a e ty ).*  May, 38.

Cnmmal Procedure Code, seGtions 195 and 476— Indian Penal 
Code, section 409— Supurdar refusing to deliver- up pro
perty— Civil court, jurisdiction of, to commit Imn 'under 
section 409 of the hidian Penal Code.

A supurdar refused to deliver up property to the civil court 
for sale when called upon to do so and the Munsif thereupon 
took proceedings against him under section 476 of the Criminal 
Procedure Code and committed the accused under section 409 
of the Indian Penal Code, who was convicted under that 
section.

Held, that the offence under section 409 of the Indian 
Penal Code is not one of the offences referred to in section 195 
or 476 of the Criminal Procedure Code and the Munsif was 
wrong in tating proceedings against the accused under section 
476 of the Criminal Procedure Code in respect of the o fen ce  
under consideration, and he had no jurisdiction to do so.

Mr. M. M. Ansari, for the applicant.

* CrimiBal Eevision No. 52 of 1926, against the order of W . Y. Madelev  ̂
Sessions Judge of Hae Baieli, dated tlie 15th of May, 192G.


