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Before Mr. Justice Gokaran Nath Misra.

BISHESHWAR DAYAL ( A p p l i c a n t )  v. LACHMAN EAM
AND ANOTHER (PLAINTIFF OPPOSITE P A E T Y )/‘ —I------1

Oi;dJ; Court,s Art (JV of 1025), section 12(2)— Test as to when 
a ease should he declared -fit for third appeal—Decision 
set aside as no judgment in laiD, whether a good ground 
for third appeal— Interjnetation of a document, w)\ether 
a ground for grant of certificate.

Where the judgment of the lower appellate court was 
set nside on the gronnd that it was no jiiclgment in law, 
held, that there was no gToiind to certily that the case was 
a lit one for third appeal.

Held, that a particnlar interpretation put,upon a docn- 
ment by a Judge in second appeal is no ground to grant a 
certificate that the case is a fit one for third appeal.

Held further, that snch case should be declared as fit one 
for third appeal in which there may be inTolved questions of 
pubhc importance or which may be important precedents 
gOA-erning numerous other cases, or in which, while the right 
in dispute is not rneasureable in money, it is of great public 
or jirivate importance.

Held also  ̂ that the right of third appeal conferred under 
section 12(2) of the Oudh Courts Act is a right not wider 
than that conferred under the Letters Patent of a High 
Court. Under that section the intention of the legislatiii'e 
was to curtail the right of appeal and to grant it only in such 
cases in which the Judge, against whose decision it is intend­
ed to appeal, considers the case a fit one for third appeal.
[15 Bom., L. R ., 1021, relied npon.]

Mr. Bislieshwar Nath Srivastava, for the appli-
cant

O i v i l  M i s c e l l a n e o u s  A p p l i c a t i o n  N o .  8 2 6  o f  1 9 2 6 ,  f o r  l e a T e  t o  a p p e a l  

u n d e r  s e c t i o n  1 2 ( 2 ) ,  O u d h  C o u r t s  A c t s ,  a g a i n s t  t h e  j u d g m e n t  a n d  d e c r e e ,  

d a t e d  t h e  # h  o f  M a r c h ,  1 9 2 6 ,  i n  S e c o n d  C i v i l  A p p e a l  N o .  1 1  o f  1 9 2 5 ,  d e c i d e d  

b y  M r .  J u s t i c e  G o k a r a n  N a t h  M isb.'V , r e v e r s i n g  t h e  j u d g m e n t  a n d  d e c r e e ,  

d a t e d  t h e  3 r d  o f  O c t o b e r ,  1 9 2 4 ,  o f  G a n g a  S h a n k a r ,  S u b o r d i n a t e  J u d g e  o f  

T J n a o ,  a f f i r m i n g  t h e .  j n d g m e n  a n d  d e c r e e ,  d a t e d  t h e  3 1 s t  o f  M a r c h ,  1 9 2 4 ,  o f  

B r i j  T v i s h e n  T o p a ,  M n n s i f  o f  N o r t h  U n a o ,  d e c r e e i n g  p l a i n t i f f ’ s  s n i t



1926_______  Misea, J. .-— This is an application requesting
bisheshwar me to certify that Second Civil Appeal No. 11 of 1925 

a. is a fit case for third appeal- I have heard the learned 
Counsel for the applicant, but have come to the conclu­
sion that it is not a case in which T should grant his 
client leave to appeal under section 12(2) of the Ondh 
Courts Act (IV of 1925). This was a case which had 
come up to me in appeal from the judgment of the 
Subordinate Judge of TJnao. The first point which had 
been argued before me on behalf of the plaintiff-appel­
lant, now opposite party, was that the judgment of 
the learned Subordinate Judge was no judgment at 
all, and his finding on the point in dispute should not, 
therefore, be considered as binding in second appeal. 
I agreed with that contention. I had found in previous 
cases which had come up to me in appeal from the 
judgment of the same Suborciinate Judge that lie was 
in the habit of writing judgm.ents which, in my 
opinion, were defective, and could not be considered 
valid and legal judgments. The learned Subordi­
nate Judge had, in this case, as will appear from my 
judgment, merely agreed with the decision of the 
learned Munsif, stating that on a consideration of 
the oral and documentary evidence, he was of the same 
opinion as the Munsif, and consequently he dismissed 
the appeal. I, therefore, set aside his judgment. 
There were then two courses open to me, either to 
remand the case to the learned Subordinate Judge for 
a fresh finding, or to come to a finding myself under 
the provisions of section 103 of the Code of Civil 
Procedure, as recently amended. As I had heard the 
case at length, I did not think it proper to put the 
parties to the expense of appearing again before the 
SuboTdina,te Judge, and decided to arrive at a finding 
on the evidence on the record myself. T then heard 
Counsel for the parties at great length, and came to
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the conclusion that the judgment of the trial court 
was erroneous, and could not be .sustained. Having bishesh-wa® 
come to this finding, I accepted the appeal, set aside 
the decrees of the courts below and passed a decree 
in favour of the plaintiff.

■ There are, therefore, two points for consideration 
before me in regard to the present application.

The first point is whether I was right in setting 
aside the judgment of the learned Subordinate Judge, 
which I had held was no judgment in law. The 
second point is whether tlie finding of fact at which I 
arrived is one in regard to which I should give the 
defendant-applicant leave to appeal.

Regarding the first point, I am of opinion that 
the matter is one about which a series of decisions 
both of the late Court of the Judicial Commissioner 
of Oudh as well as of other High Courts in India have 
laid down the rule that courts of first appeal should, 
in order that their judgment may be binding in 
second appeal, deliver a judgment which should show 
that they have considered the evidence on the record, 
and the conclusions to which they have arrived on the 
basis of such evidence are their own conclusions. A  
mere statement by a court of first appeal to the effect 
that it has considered the oral and documentary 
evidence, and saw no reason to interfere with the 
judgment of the trial court is a judgment which 
does not indicate to a court of second appeal that the 
conrt of first appeal has applied its mind to the consi- 

, deration of the evidence, oral and documentary, in the 
case. I have dealt at length with this question in a 
judgment of mine, reported in Anandpal Singh v.
Mahahal Singh (1). I am,, therefore, of opinion that 
there can be no ground for complaint on that account, 
and I am not inclined to certify that the present case 
is a fit one for third appeal.

(1) (W261 3 O.W.N., 352.
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Regarding the second point, I am of opinion that 
jiisHBSHWAB it is entirely a question of fact, decided by me after 

having gone through all the evidence on the record. 
I heard Counsel for the plaintiff as well as for the 
defendant at great length, and it was then that T 
came to the finding against which the defendant com­
plains. Indeed after the case had been argued at 
length, the learned Counsel who appeared on behalf 
of the defendant admitted that the only way in which 
he could support his client’s case was by offering an 
explanation regarding the sale-deed relied upon by the 
plaintiff. This explanation was never put forward on 
behalf of the defendant during the conrse of the exa­
mination of M. Abdul Hamid, Pleader. I, therefore, 
rejected that explanation, and decided the case after 
interpreting the sale-deed in a manner in which I 
considered it proper to interpret it. The learned 
Advocate for the applicant contends before me that 
my interpretation is not correct. I am not concerned 
with that question at this stage, while considering the 
question whether the case is one in which the appli­
cant should be given leave to appeal. I am only 
concerned with the consideration of the question 
whether a litigant, who has lost his case in this Court 
in second appeal, is entitled to get a certificate from a 
Judge of this Court, who is responsible for that 
decision, that the case is a fit one for third appeal, on 
the ground that a particular interpretation has been 
put upon a particular document by the Judge respon­
sible for the decision which is stated not to be correct. 
I am of opinion that in cases like this a certificate for 
leave to appeal should not be granted, and I proceed 
to state my reasons for this view.

In High Courts established in India by virtue of 
Letters Patent granted by His Majesty in Council, 
there is invariably a provision for a third appeal
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against the decisions arrived at by a single Judge 
of tlie High Court. These appeals are called Letters p̂TSHEbjnvAB 
Patent appeals because there is no provision for such 
appeals in the Code of Civil Procedure beyond the 
Letters Patent themselves. It is an invariable 
practice in High Courts, in the Letter Patent of which 
there is a provision for such an appeal, that these 
appeals are only entertained on a point of law. They 
are not entertained on a point of fact- Appeals under 
Letters Patent are, therefore, only admitted when a 
question of law is involved. In the present case my 
judgment is based on the ordinary interpretation of a 
sale-deed as supplemented by the evidence of M. A hchd 
Hamid, Pleader. I do not consider that there is any 
point of law involved in the case. The argument 
advanced by the learned Advocate for the applicant 
that the right of third appeal conferred under sec­
tion 12(2) of the Oudh Courts Act (IV of 1925) is a 
right wider than that conferred upon a litigant desir­
ous of appealing under the provisions contained in 
Letters Patent of a High Court, a single Judge of 
which Court has decided the case against him, has, in 
my opinion, no substance. Under section 12(2) of the 
Oudh Courts Act, the intention of the legislature was 
to curtail the right of appeal, and to grant it only in 
■cases in which the Judge, against whose decision it is 
intended, to appeal, considers the case a fit one for 
third appeal.

I now proceed to diseuss the meaning of these 
words as used in section 12(2) of the Oudh Courts Act.
These words are nowhere explained in the Act itself , 
but to find out the proper interpretation to be given 
to them, one has only to turn to section. 109(c) of the 
Code of Civil Procedure (IV of 1908) where such words 
do exist. It has been held by the various High Courts 
in India that, where a c?ise has to be certified as a fit
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1986 appeal to His Majesty in Council, the inter-
bishkshwab pretation to be put upon tliese ¥̂ ords must be a very 

restricted interpretation. Cla,Tise (c) of tliat section is 
inten.ded to meet apecial cases, such for example as 
those in which the point in dispute is not measurable 
by money, thougli. it may be of great public or private 
importance. What is, therefore, contemplated in 
clause (c) of that section is a class of cases in which 
there may he involved questioos of public importance 
or which may be important precedents governing 
numerous other cases, or in which, while the right in 
dispute is not measurable in money, it is of great 
public or private importance—vide Hirjibhai v. 
Jamshedje (1); Krifasindhii, Panigrahi v. Nanda- 
chamn (2); Molicminad Karim K\an v. Sddih Husain 
(3), and Raja Rajcshwara SetJmpathi y . Tirimeela- 
kantam Servai (4). Applying this test, T think I can 
safely hold that the point involved in this case is not 
a point of any general importance. Indeed the point 
involved is not even a substantial point of law. T, 
therefore, reject this application.

A fflicM ion rejected-
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(1) (ma) 15 Bom., L.E., 1021. (2) (1920) 1 Pat. L.T., 239.
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