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cannot find any provision of the law, or any rules having the force 1898
of law, permitting the use of affidavits in such proceedings or — 4, =
authorising the administration of an oath to persons who profess Masp
to file affidavits in such proceedings. Therefore we do not think gremxa
that the facts show the commission of eny offence by the appli- Dsr Nie.
cant under section 199, Indian Penal Code. Woaccordingly think

there are no grounds why the applicant should be prosecuted

under “either of these sections. We therefore set auside the order

of the District Judge sanctioning the present prosecution, and divect

that the proceedings be quashed and the rule made absolute.

Rule made alsolute and order set aside.

Before Mr, Justice Trovelyan and Justice Rampint,

CHATHU RAI, 2xp party (PETITIONER), 0. NIRANJAN RATI, 1893
157 paRTY (OPPOSITE PARTY) ¥ Muy 9.

Criminal Procedure Code (Act X of 1882), ss. 145, 437~ Complaint "—
District Magistrate, power, of, to order further enquiry——Dispute con-
cerning land—Power o order enguiry.

Section 437 of the Code of Criminal Procedure does not give power to
order a further inquiry in a case under section 145 of that Code.

Tz facts which led to the issue of the rule in this case were as
follows 1~

The two parties claimed to be in possession of five plots of land
in mouzah Amma Narbirpore. Oxn 30th of June 1892, Niranjan
Rai, the Ist party, brought a complaint against Chathu Rai and
Mohabir Rai for eriminal trespass, under section 447 of the Penal
Code, with reference to this land. The Deputy Magistrate,
Mr. 8. M. Nasiruddin, in charge of the Magistrate’s office at the
time, before whom the complaint was filed, issued a summons only
against Mohabir Rai, and made the case over to Baboo Medni
Pragad Singh, Deputy Magistrate, for trial. The case was, how-
ever, compounded as between Niranjan and Mohabir. Niranjan

* Criminal Rovision No. 222 of 1893, against the order passed by S. M.
Nasiruddin, Deputy Magistrate of Arrah, dated, the 24th of February
1893.
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then applied to the same Deputy Magistrate in charge for issue
of process against the other defendant, Chathu Rai, which applica.
tion was granted, and tho cnse was again made over to Bahog
Medni Prasad Singh for disposal, who after holding a trig] g
quitted tho acoused on the 29th of Angust 1892. The complaip.
ant then pub in o petition beforo the Deputy Magistrate in charge
on the 9th of November 1892, praying that proccedings might
be instituted to provent a breach of the peace. The ﬁeputy
Muagistrate in charge, theroupon, on the 11th November 1802,
instituted a procceding under section 145 of the Code of Crimina]
Procedure. This mattor was also made over to Baboo Medn;
Prasad Singh for enquiry and disposal, but on the application of
Niranjan Rai to tho District Magistrato the caso was transterred
on the 16th of November 1892 to the filo of the Deputy Magis.
trate, Mr. 8. M. Nasiruddin, who while in chargo had instituted
the procoeding.

This Deputy Magistrate, howevor, wont away on leave, and wag
relievod by the Joint-Magistrate. Tho case accordingly went to
the file of the Joint-Magistrate, who on the 29th Deoember 1892
stopped further proceedings and struck off tho case without tzﬂ;ing
evidence, s he was of opinion that there was no immediate appre-
hension of & breach of the peace. The District Magistrate having
been moved in the matter, reinstated the proceeding under section
146 on the 9th of February 1898, and transforred the ense to the
file of Mr. 8. M. Nasiruddin, who had in the meantime returned
to duty. The order of tho District Magistrate was in the follow-
ing torms :—

“In this case a Magistrate properly empowered drew up a procecding
based on whalb had transpired in a {rospass case—ealling on parties to
a dispute aboub cerbain lands to attend on a certain date with written
statementby, &o., under scetion 146, Criminal Procedure Code. This case
was at first on the file of Moulvi 8, Nasiruddin, Deputy Magistrate, who
initiated it: but he, as in eharge of the head-quartors office, transferred it
{o Baboo Medni Prasad’s file. Thence, as the latter had formed an opinion,
it was transferred to Moulvi 8. Nasiruddin’s file, whenee, in the latter's
absence on leave, it migrated to the Joint-Magistrate's file. Such were the
truvels and such the delay in a proceeding which the law clearly intended
should hesharp and swnmary. I do nob know under what soction it has
been disposed of by the Joini-Magistrato, bub his action was clearly 4lfrd
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wires. The possession contemplated by the section is that at the time the dis- 1893
pute arose, i.6., at the time the order instituting proceedings was pnssenl. m
Otherwise it would be impossible to decide a case of the kind abt all: for 2.
while proceedings are going on there is never any serious risk to the Nirawsaw
peace. The very limited sense which is sought {o impose on the word Rar,
sthen’ is irrational. It is inenmbent on a Magistrate when proceedings

Lave once been instituted to procced as clanse (2) of section 145 demands.

As the orders of the Joint-Magistrate are wltre wvires and based on no

provisicn of the law, I shall simply order the case under section 145

to proceed, and transfer it to Moulvi 8, Nasiruddin’s file.”

The Deputy Magistrate thereupon took up the case, and after
recording evidence declared the 1st party to be in possegsion of
the lands in dispute.

Against this order the 2nd party moved the High Court, on the
grounds, infer alia, that the District Magistrate had no jurisdiction
under the Criminal Procedure Code to reinstate the proceeding
under section 140 of the Code after it had been onco struck off
and disposed of. On the application for the rule being made, it
was urged that the only section under which the District Magis-
trate could possibly he taken to have acted was section 437, and
that that section could not apply to the cose, inasmuch as it was
not a compleint which had been dismissed under section 203, nox
was it the case of an accused person who had been improperly
discha,;'ged.

On that applieation a rule was granted which now came on for
argument.

Baboo Durga Mohun Dass for the petitioner.
Mr. W. C. Bounerje, Baboo Raglu Nath Prasad, and Baboo
Sotish Chunder Ghose for the opposite party.

Mr. W. C. Bonnerjee intimatel that if the Court considered that
the District Magistrate had no power to act as he bad done under
tho provisions of gection 487 of thoe Cols, he had no cause to show.

Baboo Durga Mohun Dass was not called on.

The judgment of the High Court (TrEvervan and Ramrint,
JJ.) was as follows :—

In this case the learned Counsel in support of the order of the
Magistrate has only been able to refer us to ection 437, Code of
53
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Criminal Propedure, in support of the power of the Magistrats to
make the order which he had passed. Now, that section only
allows & further enquiry into a complaint. A complaint means g
complaint of an offence [section 4 (a), Criminal Procedure Code],
and an offence ig defined in the Code as “any act or omission mads
punishable by any law for the time being in foree.” We think it
is quite clear that section 437, which enables a Magistrate to make
an order for further enquiry, does not authorize him to srder o
further enquiry in & cage under section 145, which is not divected
to any offence at all. That being so, We think that this rule must
be made absolute, and that the orders dated the 9th February and
24th Pebruary should be set asido,

Rule made absolute and order set aside.
H, T. H.

APPELLATE CIVIL,

Before Siy W, Comer Petheram, Knight, Clicef Justice, and
Iy, Justioce Ghose.

MODHU SUDAN KUNDTU (Derunpant? No. 1) ». PROMODA NATH
ROY awp ormers (Praivmrvs) aND ormers (Derexpants)®

Bengal Municipal et (Bengul Aet IIT of 1864), 5. 10—Public highways—
Rouds vesting in Commissioners—Subsoil of road, right to—Ciuil
Procedure Code (det XTIV of 1882), s, 13— Res judicata—Seltlement
proceedings, ¢ffect of —Regulation XTI of 1826—-Act XX XT of 1858,

Scction 10 of Bengal Act TII of 1864 does not deprive a person of amy
right of privato property that ho may have inland used as & public road,
nor does it vost the subsoil of such land in a municipality : and when
such land is no longer required as a public road, the owner is entitled to
claim its possession.

A decision in a suit brought by tho plaintiffy’ predecessor in title to
recover cortain land from a municipality (which had been taken up ass
public road and vested in the municipality subsequently under Bengal
Act TIT of 1864, section 10), on the ground that the plantiffs had been

# Appeal from Appellate Decroo No. 1479 of 1891, against the decres
of R. R. Pope, Esq., Officinting District Judgo of Hooghly, dated the
25th of June 1891, roversing the deeree of Baboo Kedar Nath Mozoom-
dar, Subordinate Judgd of that district, dated the 19th of April 1890,



