
_  witJiin the time fixed by tlie court. In tLat case the. 
decree, wliicli Kalika Singii had obtained in the pre- 
eiiiption suit, would,have become void and lie would 

s S ;  have lost the right of pre-emption over the property 
to which the decree rehited. In my opiihon the lower 
courts were wrong in not allowing interest to the 
defendant in this case.

Hence I allow the appeal and setting aside the 
decrees of the loiver courts pass the following decree. 
Plaintiff to pay into court Rs. 900, together witli the 
defendant’ s costs of the suit in all the three courts, on 
or before the 13th of August, 1926. If such payment 
is not raade on or before that date, the mortgaged pro
perty in suit shall be sold. Let a prelimina,ry decree' 
for redemption be prepared under order X X X I '/ ,  
rule 7, schedule I of the Code of Civil Procedure.

Appeal allowed.
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Before Mr. Jiisticc Wazir IJacan and Mr. Justice 
M t i l i a m r n a d  Ram.

N A N B  I j A L  a n d  a n o t h e r s  ( P l a i n t h ^ f s - e e s p o k d e n t s )  v . 

F e h r i i a r y ,  D M H A I  A N D  G T F I E K S  ( P L A I N T I F F S - R E S P O N D E N T S ) . *

Hindu law— Joint ancestral property— Mortgage of ancestral 
. property hy father to s2ve self-acquircd property—  

Family necessity— Antecedent debt— Mortgage-deot
not contracted for immoral or illegal purposes— Decree- 
aqainst father on mortgage, son:  ̂ and grandsons, liability
of.
Where a Hindu father in order to save his self-acquired 

property, which he had obtained by inheritance from his 
cousin, mortgaged the joint ancestral property of the family, 
held, that the mortgage in question was not effected for any 
family necessity or for antecedent debt o,nd his song and 
grandsons were not iliable to pay that debt under the Hindu 
law.

SeroniS Civil Appeal No. SoG of 1023, aTfiiiisI; tLe deoroe. dj-i-o.d tha 
Gill of April, 1025, of Rnivid Klnir lierl Husain, Subnrrlinate Tndge of llardoi,. 
affinniiiff thtj ttoprce, datid th.*, 8t,h of May, 1Q24, of Krishna Nurid I ’andaya,. 
Munsif of Harcloi, decreeing the plaintiffs’ claim for declaration or ri,t;hri.



W here, howeTei’ s a decree is passed against the father on'

VOL. l / f  LUCKNOW SERIES. 3 6 1

the basis of the mortgage, held, that the s o d s  and graBd- N'ahd Ia% 
sons cannot escape liability under the decree when they have u ^ i  
failed to prove that the mortgage-debt was contracted for 
iminorai or illegal purposes. [17 O.C,, 318; 26 O.C., 266;
10 O.L.J., 252: 37 0 .0 ., 1 2 4 2 6  O.G. 856; 1 O.W.N., 48;
‘21 A. L. J . 934, relied upon 26 0. G., 299 and Q2 A. L. J.,
980, referred to].

Mr. Niamm/iiUah, for the appellants.
Mt. A . F. Se7i and Mr. I L K .  Ghosh, for tlie 

respondents.
Raza, J. :— This is an appeal from a decree 

of the Biibordiiiate Jiid^e of Hardoi, dated the 9th of 
April, ,1925, affirming a decree of the Miinsif of 
Hardoi, dated tlie 8th of May, 1924.

The facts of the case, so far as it is necessary to 
state them for the purpose of disposing of tliis appeal,, 
are as follows -

Jhabbu, defendant Fo. 1 (since deceased), waŝ  
the father of the plaintiff Nos. 1 and 2 and grand
father of the plaintiff No. 3. He was the owner of 
certain zamindari sliares in village Bikharya, district 
Hardoi. He inherited certain share from his cousin 
Bhabhiiti and that property was siibjeci; to a mort
gage. Jliabbii raised money to pay off that mortgage 
by mortgaging the property in suit (8 biswansis share) 
to the contesting defendants, Nand Lai and [ECar~ 
dwari Lai (appellants), on the 6tli of July, 1909.
The property comprised in the mortgage in qnestioii 
was the joint ancestral property, of Jhabbu and’ 
his sons. The mortgagees (defendants-appellants) 
brougitt a suit on the _ basis of their mortgage against 
tHiabbii alone and obtaiD.ed a decree for sale of tKe 
mortgaged property on the 19th of August, 1920.
The final decree for sale was passed subsequently and 
then the decree-holders took out execution and'

24oh



applied for sale of tlie property in suit. The sale was 
Nasd Lai, fixed for the 20t]i of August. 1923. The present suit 

mmi. was brought the plaintiffs on the 15th of August, 
1923: They prayed for a declaration that the decree, 

Uitza, j. dated tlie 19th of August, 1920, under v/hich 8 bis- 
wansis ancestral property had been put up for sale 
was null and void and could not a.ffect their shares in 
the property.

The claim was resisted by the defendants on 
various grounds. The first court gave the plaintiffs 
a declaratory decree to the effect that the decree, dated 
the 19th of August, 1920, was inopera-tive against the 
plaintiffs’ share ydiicli was to the extent of three- 
fourths of 8 biswaaisis and the said share could not !)e 
.sold in execution of the said decree.

The defendants appealed; but th(?ir appeal was 
dismissed by the learned Subordinate Judge who 
agreed with the finding of the le;xrned Munsi,f on all 
the points decided against tliera. The defendants 
have now come to tliis Court in second a,ppf̂ ah

It has been found by the lower courts il'iat tlie 
inortgage-debt for T.diieh tlie decree in question was 
passed was not contracted for fiiiy immoral or illegal 
purpose, but it has been found at the same' time that 
the mortgage had not been effected for family neces
sity or for an sMececlent debt. I t  is contended in 
appeal before iis that the plaintiffs as Hindn sons can
not escape liability unde? the decree, when they have 
failed to prove tl)at the rnortg î.ge-debt was contracted 
for immoral or illegal porposes. It is also contended 
that the debt, which had originally been contracted bv 
Bhohhuti, should be taken to be Jhabbii’s debt whicli 
lie became liable tn pay on in]renting property from 
Jhabbu and v̂ diich lie |)a,id oil by jTiortg"iff'ji'ig the pro
perty in sui-L to the defeiulants. Th*-V plen. of family 
necessity is also raised in that connection.
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Raid, /.

In our opinioii tlie plea tliat the mortgage in qiies- 
‘tion was eii'ected for any ieffal neecessitv or for an

 ̂ O I' ^  ^
antecedent debt, is not a plea of any substance and 
must be rejected. Bliablinti had mortgag'ed his pro
perty to one E.a.ghiinath Misir. Jhabbn inherited 
tJiat property and paid off Eiigiiunatli's mortgage by 
mortgaging the ancestral property in suit to the 
defendants. The property ivliich JJiabbu inherited 
from Bbabliiiti. was not, and could not be, his 
ancestral property. He. of course, becarae liable to 
pay the debt contracted by Bhabhnti when he inherit
ed the property from Bhablriiti, but that debt was 
Bhabliiiti’ s debt and not hi  ̂ del)t. His sons or grand
sons were not liable to pay tbat debt under the Hindu 
law. He ^aved that property which ŵ as his self- 
acquired prope]:'ty by mortgaging the ancestral pro
perty in suit,, We think tlie lower courts were per
fectly right in holding under the circumstances that 
the mortgage in question was not effected for any 
family neceBsity or for an antecedent debt.

Tbe appellants' contention that the plaintiffs 
cannot escape liability iinder the decree when they 
have- f;i-iled fco prove that the niortgage-debt was con
tracted for immoral or illegal purposes, should, in 
our opinion, be accepted.

It was lieM by a Bencli of the late Court of the 
'Judicial Commissioner of Oudh in the ease of Gur 
Namin and others y . Gvlzari Lai and otkers (1), that 
where a decree has been obtaijied against a Jiindi.i 
father whose chihlren are minors, upon mortgage 
e:-rec]ited by liim of joint family property, whether or 
no there ha,d been a sale of the property in execution 
of the decree, it is for the sons who come into court to 
•escape liability thereunder to prove that the debt was 
'cootractod for anjmniorai or illegal purpose or that

(j) 0>n.4) 17 O.C., 31.8.

VOL. I .]  LUCKNOW SERIES. 363



the debt was of an illusory character. It was again
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ii.4L 126̂  fjy 9, Bench of tlie late Courl; of the Judicial Com- 
tjmfai. missioner of Oiidli in the case of Rup Kishore v. 

Kanhaiya Lai and others (1), that a Hindu son can- 
j  not escape liability under a decree obtained by a moft» 

gagee against his fa.ther and karta of the family, im- 
less he proves that tlie rnortgage-debt was contracted 
for immoral or illegal p'oi'poses or was of an illusory 
character, whether or no the decree has been executed. 
The father as a karta of the joint family property 
ejJecMvely refresents the sons and any decree obtained 
against him is binding on tlie sons. This case was 
followed in the case of Bfahadeo Bahh^li Singh y . 
'Suraj Bakhsh Singh and another (2). The cases of 
Gur Narain and ofJiers v. Gulzari Lai and others (3) 
and Rup Kishore v. Kanhaiya Lai and others (1) were 
followed recently in the case of Gmm Shanher and 
another v. 'Jang Bahadur am] another (4). It was 
held in the last-rnentioned case that so long as the 
creditor is seeking to enforce the mortgage executed by 
the father, he is bound to prove as against the sons 
that it jWas executed for valid necessity. But when 
once a mortgage is merged in a decree, it no longer 
subsists and the judgment-debt which the creditor is 
seeking to enforce is on the same footing as any otiier 
debt incurred by the father. I f  the sons desire to dis
pute such a judgment-debt, the burden lies on them 
to show that the debt was incurred for an illegal or 
immoral purpose. The decision in the case of Gang a 
Bakhsh Singh and omther v. Raghuhar ‘Singh and 
'another (5), which was the decision of a single Judge, 
was disapproved in that case— Gauri Shankar awl' 
another v. Jang Bahadur and another (4).

0) (1923) 10 O .LJ., 141 and 2fi (9) (1923) 10 O.L..T., 252.
0.0., 266.

(3) (1914) 17 O.O., 818. (4) (1924) 11 M6 and r f
O.O., 134.

(S) (1924 ) 26 0.0., 299.



The lower courts have referred to tlie case of Ram__
'Dayal y, Nimar Singh and others (1). It waSj of Iai 
-course, iieid in that case that a compromise decree uumi. 
obtained against a Hindu father is in reality no better 
than a transfer made by the father of joint family 
property -and such a decree cannot deprive the sons 
of their rights in the joint family property. But it is 
aoticeable that the following observations were made 
in the jiidginent in that case ;—

When the sons come to court to attaclv the 
remedy of a decree-hohier against the 
father, the presiiinption is that the father 
did represent the sons in the litigation in 
which the decree was obtained. A  Bench 
of this Court has discussed this rule of law 
in a judgment delivered today. In the' 
present case, however, the situation is 
different. In this case the mortgagee 
eomes to enforce a mortgage of which the 
limitation has been saved by a particular 
decree» The sons are not attacking the- 
decree but it is the mortgagee who, having 
omitted to obtain the remedy nnder the 
decree, has sued on the basis of his mort
gage which, so to say, was revived by the 
force of the decree. The consideration of 
representation would be different in such a 
case.”

The following observation was made in the Bench 
case of M.ahadp-0 Bahlish Singh v. Buraj Bakhsh 
■Smifh and another (2)

‘ ‘ Tlie other. sirgunients of the learned Counsel 
were that because of the compromise in the 
foreclosure suit substantial Justice was not 
done to tlie plaintiffs and that the property

(1) (1923) 26 O.C., SS5 and 11 (S) I'mS] 10 O.L.J., 2S2 at p. S60.
0,L..7,. 360,
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_______  lia.d not pasped out of the family because
Lal origiPial mortgagee was in, possession

uyaAi at present as owner. There is no allega-
tion of fraud or colliision, so a compromise 
decree is as effective as one after contest.”  

In the case of Brij Naram v. Mangal Prasad (1)' 
their Lordships of the Privy Council laid down certain 
propositions as the result of the authorities referred to 
hf them. The second proposition stands as follows ;"“~

"  If he is t]ie father and the reversioners are
the sons he may, by incurring debt, so long
as it is not for an immoral purpose, lay the 
estate open to be taken in execution pro« 
ceedings upon a decree for payment of that 
debt.”

It was held in the case of Gajadliar Pandey and 
others y. Jmhihir Pnndey and others (2) that the W’̂ ord' 
“  debt ”  in the said proposition inclndes both a simple 
debt and a secured debt.

The Bench rulings of. the late Court of the- 
Judicial Commissioner of Oudh referred to above 
contain an elaborate examination of the authorities. 
Almost all the authorities, to which the respondents’ 
learned Counsel has referred in the course of his argu
ments were duly considered in those rulings. The 
case of Gur Namin and others v. Gulzari Lai and 
others (3) has all a.long been considered as good law in 
this Province during the last 11 or 12 years. W e must 
see that conflicting decisions, which are a source of 
uncertainty and harassment alike to the litigants and 
to the subordinate courts of this Province, should be 
avoided, so far as possible. We think the Bench cases 
[mentioned above were rightly and correctly decided by 
the late Court of tlie Judicial Commissioner of Oudh. 
W e re-affirm the view laid down in those cases.

(1) (1923) 21 A.L.J., 934. (2) (1924) 22 A.L.J., 980.
(3) (1914) 17 O.C., SIS.
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1926The result is that we allow the appeal and, setting -± ± ^ 
aside the decrees of the lower courts, dismiss the suit ^  
with costs. The contesting defendants will get their umhaj. 
costs from the plaintiff in all the three courts.

H asan , J. :— I concur.
A f  peal allotved.

Before Sir Louis Stuart, Knight, Chief Jndge, and 
Mr. Justice Gokaran Nath Misrfi.

H A R D E O  B A K H S H  a n d  a n o t h e r  ( D e f e n d a i s t s - a p p e l -  

L A N T s )  t ’ .  D E P U T Y  GOM M ISSION BIl OF S I T A P U R ,

M a n a g e r , C o u r t  o f  W a u d s , T \ a t e s a r  E s t a t e  f P i A W - " - - — ---------------

t i f f - r e s p o n d e n t ) . ' -

Mortgage— Rerleinption before the stipulated period, ivJiether 
aUowahle— II m f nicturmj moftgacje hamng no period 
fixed— Suit for fedemption l)efofc the whole mortgage 
money paid up, wcnntninahility of— Transfer of Property 
A d , spotimi 11(h)— Tacking of sum paid hy mortgagee 
to the. mmtgage-wmiey to save the propertij from sale—
Ees iiidicata.
W here in a iisnfructiiary mortgage no period at all was. 

fixed and the intention of tiie parties clearly was that the 
mortgagor slioold get back his property the moment the 
morttfa,ge-[lebt was found to haA'e been satisfied and the plain
tiff brought a suit for redemption alleging that the morfcgage- 
debt had been so satisfied but on toldng account it was found 
that some money was still due to the mortgagees, held, that 
the suit Avas not premature and that redemption could be 
allowed on ordering the p!ain.tift to pay the amount so found 
due. ri.T ..E ., 10 Ali., 602; I .L .K ., 23 Mad., 3 3 ; 2a
Bom ., 677; 13 O.C., 128 and 17 O.C., 218, followed.]

Held further, that a mortgagee in order to tack on to his 
mortgage-money the sum paid by him to saTe the property 
from sale must show that the payment was necessary for the 
purpose of protecting his own security from sale. His security 
must be imperjlled and if he paid the money in order to

■* P i r s t  C i v i l  A p p e a l  N o .  6 2  o f  1 9 2 - 1 ,  a g a i n s t  t h e  d t i c r e e ,  d a t e d  t h e  

2 3 t i i  o f  May, 1 9 2 4 ,  o f  S a i y i d  I f l i u r s h e d  P T n s a i u ,  S n b o r d i i i a c e  J u d g e  o f  

S i t a p i i r ,  d e c r e e i n g -  t l i e  p l a i n t i f f ’ s  s u i t .


