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AYPELIATE CRIMINAL.

Before Mr. Juslice Asiucortl and Mr. Juslice
Colaran Nalh Misrt.

EMPEROR o. DAYA SIHANKATR.™

Indian Penal Code (NILV of 1862), section 40%—nisappropiia-
tion—Embezzleoment—Lrcess  Goveriszent  money  7¢=
tamed pending scruting of accound, whether amounts to
emberzlenent—-Public servant reeeiving money and not
tncluding it in the cash balance, whether amounts to
misappropriation.

Held, thet if a public servant in his capacity as such
receives money on 4 certain dute and does not include 1t in his
cash balance entered in the register which ke is required to
maintain, there is very strong primd facie evidence of the
meney having been misappropriated on that date, and he is
guilty of embezzlement if he does not hand over to his successor
the money in his hands due to Government,.

Where, under the rules, a public s=rvant is required to
lodge in the treasury any Government money in excess of
that shown due to Government by thz registers in his
hands and the public servant removes the excess {rom the
office cash-box, fheld, that he is guilty of misappropriation
and 1t makes no difference thet he removes it to a godown
belonging to Government, he being not entitled to retain it
pending scrutiny of the accounts.

The Government Advocate (Mr. &. H. Thomas),
for the Crown.

Mr. ITyder Husein, for the accused.

AgaworTHE and Misra, JJ.:—This is a Gov-
ernment appeal from an acquittal on appeal by the
Second Additional Sessions Judge of Lucknow, at
Unao. The accused, Daya Shankar, was a Naib

Nazir, officiating at the Safipur tahsil in the Unao

district. He was charged under section 409 of the

* Criminal Appeal No, 9 of 1926, against the order, dated the 98th
of October, 1925, of Syed Aschar Hasan, Second Additional Scssxous Judge
of Lucknow, ot Unao, neguittivg the accused-respondent.
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indian Penal Code with having commiited in his
capacity of #Maib Nazir criminal breach of trust iu
respect of a swm of Rs. 504, belween the 18th of
April and the 15th of June, 1925.

The facts proved against the accused and either
admiited or not demied by him are as follows. Ou
the 16th of April, whils acting as Naib Nazir, he
veceived by money-order a sum of Rs. 50-4 in connex-
ion with a certain revenue czse. On vaceipt of the
money he was bound to enter it under its proper date,
and under its proper serial number of receipts in
register No. 4, *° Account of miscellaneouns receipts
and payments.”” Tor the headings of this register
see page 9 of the printed book. ¥e did not so enter
it until long afterwards (the precise date will remaic
unproved). He also did not, in his register No. 7,
 Daily abstract of Nazir’s accounts,” include this
money in the total balance of money in his hands at
the end of the day. One column of this register No. ¥
shows the balance that ought to be in his hands
according to the several registers. In the remarks
column is entered the actual amount of cash and value
of postage stamps in the Nazir's possession. This
column showed a total on the evening of the 16th of
April, 1925, of Rs. 183-13-9 in cash as actually in
the Nazir’s hands. Tt is admitted by the accused that
it should have been Rs. 50-4 more than this sum. The
entry has been marked hy this Court as exhibit P,
and, though overlooked by the lower courts, it is,
perhaps, the most important "exhibit in this case.
The sum of Rs. 50-4 thus received was paid out on the
7th of May, 1925, by the accused, and this disburse-
ment was dulv entered in the said register under the
date of 7th of May, and nunder serial No. 38 of pay-
ments. The entry is exhibit F on the rrcord. In
this exhibit F, the accused entered the disbursement
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as corresponding with receipt item No. 26, dated the
16th of April, 1925. The date he conld get from the
record of the revenue case in connexion with which
the money had been received and was disbursed. The
serial No. 28 he could only obtain if he had already
made an entry of the receipt of this monsy. He
himself has not stated when he made the entry of the
receipt, which he cught to have made of course when
the money was received. Against every eptry, how-
-ever, of receipt there are some columus in the middle
of the page of the register No. 4 separating the items
received from items paid out and in these columne are
entered in the same lines as the veceipf, the serial
number of any payment out and the amount. Under
the date of the 18th of March, we find in these middle
-columns reference to the amount of Rs. 50-4, and to
the serial number of the payment, No. 38, i.e., exhibit
F. The accused states that he made this entry when
gometime in Juune he got uotice that he was to he
transferred. This entry is exhibi¢t E. In a line with
‘this exhibit E, there is under the same date of the
18th of March, 1925, a receipt serial No. 26 and the
-amount of Rs. 50-4 is entered against this numher,
If, therefore, the accused is speaking the fruth as to
the time of entering the mid-column entry, exhibit E,
we may presume that he made the entry of the pay-
‘ment, No. 26, which is marked exhibit D, on the same
-date. It comes to this then, that although the accused
received the money on the 16th of April, and paid
out an equivalent sum on the 7th of May, he did not
enter the receipt of the money until some time in
-June when he had notice of transfer. But two days
after paving out this money, namely on the 9th of
May, 1925, the accused has made a pavment under
serial No. 29 of payments, of Rs. 50. This is exhibit
H. Tt will be seen that in this exhibit H the serial
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~ number of receipt referred to is ** 20 7 in black ink,

but a tail has been faintly added to the “2° w0 as
to ]le\% it “37°. Thus, at first sight, it would read
as ‘“20,”, bug would read ** 30,”, if the tail in red
ink were drawn attention to. This disbursement was-
shown to be a disbursement of a portion of a receipt
No. 30 of Rs. 95 received on the previcus date, namely
the 8th of May, and in the mid-colamn against this
receipt is an entry that Rs. 50 of the Rs. 95 were
paid out under serial No. 38 of payments. These
entries as to the receipt and payment out are exhibif
G. This disbursement No. 39 has, however, also been
entered in the register against a receipt No. 20 of the
12th of February, 1925, of Rs. 87-1. Reference
is made to payment No. 39 in the mid-column
as against this receipt but the sum entered 1is
Rs. 56-4 and not Bs. 50. This receipt and pay-
ment reference is marked exhibit M. It would, there-
fore, primd facie appear that about the Sth of
May, the accused diminished the balance appear-
ing as due to Government according to his registers
by a wrong entry that a sum of Rs. 50-4 had
been paid out of a receipt of Rs. 87-1, whereas
he had already entered the payment out as against
another receipt number, namely No. 26 for Rs. 95.

Of course this last entry would obviously invite:
criticism when reference was made to the serial
number of payment, No. 89, because that serial
number showed a payment of Rs. 50, whereas this.
mid-column reference to payment showed Rs. 50-4,
and, if we believe the evidence, it was this discrepancy
which first led to suspicion being entertained against
the accused. We now come to the date when Kali
Charan, the successor of the accused, arrived to take
over charge, namely the 15th of June. On that date
the accused handed over to Kali Charan a balance of
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Rs. 335-9-9 in cash, which he admits was Rs. 50-4 -

short of what was due according to the registers, if
they had been kept properly, but he did not hand over
the registers. On the 7th of July, 1825, the accused
paid to the treasury the deficiency. Where I use the
words ‘© if they had been kept properly >’ I mean tiis.
The receipt No. 26 under the date of 18th of March,
1925, of Bs. 50-4 was never shown in the total of ihe
balance due on that date or anywhere else in the
registers, and the accused admits that this was a
mistalte. Mow on the 7th of July. the accused
-deposited Rs. 50 in the treasury, and gave Kali
Charan four annas. Thig he did to make up the

deficienicy. The Tahsildar has stated that he aid this .

under an order of the Collector, but the accused states
that he did it of his own accord. The Tahsildar did

not produce the writing or the order of the Collector,

and so the lower appellate court has dizbelieved him,
“though we see o reason to do so.
Such were the facts proved agamst the accused.
The defence of the accused waa briefly this. He was
too busy to keep his accounts properly, and up-to-date.
On the evening of the 16ith of April, the date oi the
receint of this item of Re. 50-4, he entered in register
No. 7 as the money that he had in cash, not the actnal
-sum which he had in cash, but the sum which the
registers showed (incorrectly as he admits) should have
been the amount that he should have had. As to the
entry of the receipt of Rs. 50-4, under the wrong date
~of the 18th of March, ihstead of the right date of the
16th of April, he explains that it was a mere mistake,
there being no other receipt hetween the 18th of
March and the 17th of April. As to his failure to
total this receint, he inferentially ascribes it to the fact
“that he made the entry of the receipt long after the

- :money was actnally received. He does not explain at

1928

APEROR
D.

Daxs

DHANEAR.



1026

Esrpnor
IR
Daxa
BHANTAD.

-

800 THE INDIAN LAW REPGRTS, | ¥OL. I..

all how he came to refer the payment out of the Rs.
50 under the 9th of May to two receipts, namely one-
of Rs. 95 received on the 8th of May, and another
of Rs. 87-1 received on the 12th of February. As to-
his failure to hand over this sum when he paid up the
balance according to his ragisters to Kali Charan, he
states that he withheld it because he only thought it
his duty to hand over the sum duve to (Fovernment
according to the vegisters. His story is that he took.
this money and put it in the mal godown where miscel-
laneous property is kept, intending to go through the
registers, and see what sum was due to (Government
in excess of that handed over.

The Assistant Magistrate who tried the case-
found the accused guilty of having withheld the pay-
ment of thiz R« 50-4 over to his successor on the 15th-
of June. He held that the accused could not be-
deemed guilty of misappropriating the sum on the day
that he received it, that is on the 16th of April, in-
asmuch as he paid over an equivalent sum on the 7th
of May, 1925, to the person entitied to it. Hence it
cannot be said that the accused misappropriated this:
particular item. The Second Additional Sessions.
Judge, on appeal, concurred in this last view. He,
however, acquitted the accused on the ground that the
determining factor in the case was whether. or not,
the accused was short of the amount op the day when-
he made over charge to Kali Charan. and that, so far-
as the evidence went, the accused may have paid over
the deficiency into the treasury before he rveceived,
if he did receive, an order to do so from the Deputy
Commigsioner. The Sessinns Jndge. therefore, consi-
dered the accused might be speaking the truth when
he stated that he kept this amount in cash ready to
pay over if it should be found due. As to the-
manipulation of the vegisters, whereby the balance:
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due t0 Government was reduced on paper by Rs. 50-4

R

1926

he held that this only showed at the worst & prepara- Ewreson

tion to defraud {Governmenst, and that there was no
evidence to show that he actvally did defraud Govern-
ment. He accepted the statement of the accused to
sxplain why the receipt was entered under the date
of 18th of March. 1925, instead of under its proper
date of 16th of April, because he said that, although
the date was wrong, the place in the register was
correct, there being no transaction between the 18th
of March and the 17th of April.

We consider that both the couris were wrong in
holding thst the subsequent disbursement of Rs. 50-4,
on the 7th of May, as a dishursement of a similar
sum received oun the 16th of April, is any answer to
a charge of embezzisment of Rs. 50-4 as soon as it
was received on the 16th of April. The money must
have been somewhere, and the fact that the accused
did not include it in his cash balance entered in the
remarks column of register No. 7 on the day that it
was received, is very strong primd facte evidence of
its having been misappropriated on that date. We
cannot accept the statemert of the accused that his
entry in the remarks colomn was only meant to
represent the cash due to Government according to
the registers. It was cieariy a representation of the
actual cash in hand ascertained by actnal accounting.
The Sessions Judge is quite wrong in accepting the
sxplanation of the accused as to the emtry of the
receipt of the money under date 18th of March, He
says: ““ As a matter of fact there is no entry for
any date between the 18th of March and the 17th
of April either of income or of repayment.” Tt is
correct that there is no entry between these dates of
income, but there are two entries of repayment.
These entries made it impossible for the enfry of
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the receipt of Rs. 50-4 under (he E‘Zﬂ of March to
fiave been a mistake. We think that the prosecution
were correct In stiggesting that it was made on this
date because there was rcom here. The Bessions
Judge is again wrong in suggesting that the pro-
secuticn ‘“ had to shift the ground from this item
entered as No. 26 of the 18th of March of Rs. 50-4
to two other entries in the register No. 4.”” This
was not what the prosecution n]d The prosecution
always maintained that this Rs. 50-4 was misappro-
priated, but they cited the manipulation whereby
the balance shown as due to Government was reduced
in the registers by the exact amount of Rs. 50-4 as
proof that this sum had been embezzled cn the day
that it was paid in. We saccordingly are of the
opinion that the proof was adequate to convict the
accused of the embezziemant of Rs. 50-4 on the 16th
of April.

Even if this were not the case. according to the
evidence it must be held that the accused embezzled
this sum on the 15th of June when he cught to have
handed over to his successor the money in his hands
due to Government. He cannct have really helieved
that, if he had money due to Government, in his hands
in excess of what the registers showed to be due, he
was entitled to retain it pending ccrutiny of the
accounts. He has nowhere suggested that he Lkept
his private money in the cash-box in his office. He
must, therefore, have known that all the money in
that box was the property -of Government. By
removing the balance, if there was any halance, which
we do not believe, he would have been guilty of mis-
appropriation. It makes no difference that he
removed 1t to a godown belonging to Government.
He failed to deal with this excess as he was bonnd
to according to his trust. It is to be noticed that thers
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is u rule of Government, paragraph 1429 of volume IX,

Manual of the Revenue Department, that required
the accused every night to deposit in the treasury any
sum in excess of the hundred rupees for which he
had given security. We are not concerned with
judging the accused on the score of his failvre to
do this, but what is clear i1s this. This rule must
have heen known to the accused, and must have
clearly indicated to him that it was, a fortiori,
necessary to lodge in the treasury any (Government
money in excess of that shown due to {zovernment by
the ragisters which he might have in his hands. He
himself admits that he kept the accounts very remissly.
When he found that he had an excess sum, he was

bound, therefore, to suspect that the registers were

wrong, hut it passes our imagination how he could
think that he was entitled to retain the morey for one
moment.

The accused produced the evidence of two
chaprasis to show respectively that when he handed
over to his successor on the 15th of June the sum
of Rs. 335-9-9 in cash, he also removed from the
box another Rs. 200 and that this sum wa> removed
again from the malkhona and taken to the treasury.
The evidence of these chaprasis is open to doubt as
they were not likely to have seen this, and moreover
in his statement under examination the accnsed never
specified this amount as heing Rs. 200. It may he
remarked, however, that the trial court should have
enquired of the accused what the excess amount in
his office cash-hox was, and should also have asked
the witness Kali Charan what was the other money
besides Rs. 50-4 which was handed over by the
accnsed to him as “* deficiency »* on the 7th of July.
If these questions had heen asked the defence of the
accused would have heen rendered more definite. At
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the same time we hold that ihe accused has entirely
failed to explain his failure to credit Government
with this sum either on the dafe of its receipt or when
he gave over his balance. It is possible that the
accused borrowed this money on the 16th of April
intending to replace it, but that he was not in a
position to do so until after the 15th of June, with
the consequence that the embezzlement was discovered.
It does uot appear that he emberzled any other
amount.

For the above reasous, we allow this appeal and
restore the judgement of the first court. We find the
accused guilty of an offence under section 409 of the-
Indian Peral Code and sentence him to six months’
rigorous imprisonment. The accused will surrender
himself to the District Magistrate of Unao for serving
this sentence.

Appeal allowed.

Before My. Justice Mauhammad Raza.

RAM PRASAD, MINOR, UNDER THE GUARDIANSHIP OF JAT
JAI RAM (Drrenpant-arpurranm o, KHTSAL SINGH
(PLAINTIFF-RESPONDENT).

Confract Act (IX of 18792), section 16—Mortgage—Interest,
court’s power to reduce—Undue influcnee—Dominate the
will of another, position of a party to.

Held, that a court has no power to reduce the contracted
rate of intevest solely on the ground that it is hard, excessive,
extortionate and unconscionable apart from any question of
undue influence or frand. A party to a contrach cannof avoid
it on the ground of undve influence unless he proves that the
other party was in a position to dominate his will.

* Bueond Civil Appeal No. 878 of 1925, apainst the decree, dated the
28th of April, 1025, of Saiyid Khurshed Husain, Subordinate Judge of
Hardoi, affirming the decree, dated the B0th of April, 1924, of Saiyid Abid.
Raza, Munsif of Sandila, decreeing the plaintifi’s suit for redemption.




