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REVISIONAL CIVIL.

Before Sir Louis Stuart, Knight, Chicf Judge.
MAHABIR (DEFENDANT-APPLICANT) v. RAM SARAN SINGH
(PLAIXTIFF OPPOSITE PARTY)™, ,
Provincial Smell Cause Courls Act, seckion 95—ITgh Court
not to inferfere in Swmall Cuause Court decisions unlcss
case mismanaged or decision perverse—Deciston in Small

Cause Court suils, requirements of. ,

Held, that High Courts should not ordnarily exercise the
powers under section 23 of the rovincial Small Cause Courts
Act, unless they have reason to suppose that there has Leen
a real mismanagement of the case or an actual perversity in
decision.

Held further, that o Judge exercising Small Cause Court
powers is not required, and rightly not required, to make an
eluborate record but he is expected obviously to apply his
‘mind to the decision of the Small Cause Cowrt case as care-
fully as he would apply his mind to the decision of & regular
suit.

Mr. Ghulam Hasan, for the applicant.

Mr. Radha Krishan, for the opposite party.

91vart, C. J.:—This is an application uncer
section 25 of the Provincial Small Causze Courts Act.
I have been through the record and I find that these
are the facts. The plamntiff Ram Waran Singh, son
of Gajodhar of Agai, tahsil Kunda in the Partabgarh
district, instituted the suit out of which this appli-
cation arises in the Small Cause Court against
Mahabir, con of Mangre Kurmi of the same village of
Agai on the alleffatlon that the defendant had exe-
cuted a promtqsory note in his favour for Rs. 272,
The promissory note was produced. It is written on
country paper and bears a thumb impression. When
the case came on for hearmo" before Mr. Gorun

* Civil Tevi:ion No. 168 of J‘) 5 ﬂmmqf tie docrpe, (thed the Tth
of Angust, 1925, of Gokul Druscd, Subordnate Judge of Partabgarh, decree-
ing the plaintiff's claim,

200w

1925
December,



19235

MAHABIR
v,
Raym
Sanran
Siveo.

298 THE INDIAN LAW REPORTS, fvor. 1.

. PRAsAD, Subordinate Judge of Partabgarh, who has

small Cause Court powers up to Rs. 500, Mahabir
out in a written statement to the following effect. He
said that a certain Nimar Kurmi had executed a deed
in favour of Gajodhar Singh, the father of the plain-
tiff Ram Saran Singh, and that Nimar bad died with-
out heirs. His allegation was that Ram Saran
Singh alleging the defendant to be Nimzr’s heir had
filed a suit against him which was decided ez parte
by the Honorary Munsif of Dingwas and that he
applied for execution of this ew parte decree. The
defendant having objected, the matter was settled by
a compromise under which the parties agreed that
the decree should be executed not against defendant
versonally but against such property of the deceased
Nimar as might happen to be found in defendant’s
hands, the defendant’s case being that there was no
property of Nimar Kurmi in his hands. The defend-
ant went on to state that on the 18th of October, 1924,
Ram Saran Bingh, having ohtained a warrant of
attachment, came to his house, attached certain of his
own property which was not Nimar’s property, and
brought it outside the door and having ohtained the
property offered the defendant an opportunity of
having it released if he would affix his thumb impres-
sion to a piece of paper. The defendant continned
that he put his thumb impression to a piece of paper
but being an illiterate man he was unable to say
whether the piece of paper in question was the pro-
missory note upon which he ‘was now being sued. He
asserted that he had never executed any promissory
note in favour of the plaintiff and had never received
any consideration from him. This was a clear and
distinet statement in reply. Tt raised gnestions that

‘required decision.
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This is how the case was decided by Mr. (xoxUL
Prasap. The parties appeared hefore him and he
framed two issues :—

“ (1) Were defendant’s signatures to the pro-
note and receipt obtained by frand and
undue influence as alleged ?

(2) Is the promissory note without considera-
tion ¢’

He put in a note: ° Execution admitted by the
-defendant.”

He then recorded the statcwent of three witnesses
for the defendant. The first witness stated that he
was present at the time of the execution of the docu-
ment, that an attachment was going on and that the
plaintiff obtained the defendant’s signature but “he
did not know why.”” The second witness stated that he
knew nothing about it. The third witness stated he
was present at the attachment, that he saw something
executed but did not know what it was. The plain-

tiff then came into the witness-hox and deposed :

*“ The promissory note and receipt were executed in
my presence. [ paid the entire money in cash. This
has nothing to do with my father’s decree. I do
money-lending on my own recount.”’

He called no further evidence. The defendant
had filed a statement made ’my the plaintiff’s father on

the 8th of November, 1924, in the cxecution proceed-*

ings in which the father had said: *° Neither I nor
any one else got any promissory note executed by the
judgement-debtor at the time when I went to malke
attachment in execution of my decree. Mahabir has
not executed any promis%orv note in my favour and T
am not in possession of any promissory no’re executed
by him in my favour.”’
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1024 o .
This is the judgment of Mr. GoxvL Prasap :—

Mamiom .. ]
0. “ Findings—For want of cvidence both the
Ran . . . . .
Banay issues are decided in the negative. Suij
P decrced in full with costs and future

intercst at 6 per cent per year.

Order XX, rule 1 of the Code of Civil

Procedure.’”

That 1s all. T do not consider that High Courts
should ordinarily exercise the powers under section 25
of the Provincial Small Caunse Courts Act unless they
have reason to suppose that there has been a real mis-
management of the case or an actual perversity in
decision: but in this case I have no doubt whatever as
to the fact that there has been a real mismanagement
of the case. I do not express any opinion on the
merits. It is clear, however, that the circumstances
were very peculiar. Admittedly the defendant and
the plaintiff’s father had been at complete variance in
reference to the decree which has been passed against
the deceased Nimar and, in the circumstances, it was
somewhat surprising, though not impossible, that the
plaintiff (the son of the plaintiff in that case) should
bave been ready to lend money to the defendant.
Possibly he did so but T shounld have expected the
Judge to approach the case with care and caution
upon this point. A Judge exercising Small Cause
Court powers is not required, and rightly not required,
to make an elaborate record but he is expected obvi-
ously to apply his mind to the decision of the Small
Canse Court case as carefully as he would apply his .
mind to the decision of a regular suit and I am satis-
fied that in this case the Judge did not apply his mind’
‘to the decision of the case in a proper manner. Tt is
impossible for me to decide on the materials before me-
the matter on the merits. The conrse that T take is-
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this. I set aside all the procesdings and send the case
back for trial upon the merits to Pandit Kismany LA
Kaur, Additional Subordinate Judge of Partabgarh,
exercising Small Cause Court powers up to Rs. 500,
to be heard de novo as a Small Canse Court case. The
pleadings will remain as they are. He will utilize the
aoc nments on the record and permit pmrtlea to file
such other documents and oral evidence as they may
tth fit. He will arrive at an abszolutely independ-
ent judgment upon the case. Costs here, and here-
after, will follow the result. A copy of this order is
to be gent to Mr. GoruL PrRAsAD.

Re-irial ordered.

REVISIONAL CRTMINAL.

Before Sir Lowss Stuart, Knight, Chief Judge.

ALT ABBAS arias BANNTY SAHEBR aND OTHERS .
EMPEROR.*

Local Act (IV of 1910), sections 53 and 63—Cocaine fraffic—-
Search without warrant under Local Act IV of 1910
without recording the reasons, whether an illeqality or
irrequlavity—IEntry in the accused’s house with a ladder,
legality of—Irreqularity of search. whether a good defence
when guilt established.

A police officer received infermation that traffic in co-
calne was proceeding in a certain house. He went and made
the search without a warrant but did not rvecord the grounds
of his belief that the offender was likely to escape or to
conceal the evidence of hiy offence as required by section 53
of the Liocal Act (IV of 1910).  On reaching the house he
put up a ladder against the wall and sent up certain constables
to get inside the premises and open the front door. Cocaine
was discovered in the possession of the accused persons and

* Criminal Revision No. 155 ot 1925 agmnst the order of Shanl\ar
Payal, Sessions Judge of Lucknow, dated the Bth of September, 1925,
modifying the order nf Saiyid Aip-nddin, Magmtmte of the first class, dated
dhe 11th of TJuly, 1925
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