
Before Mr. Justice Ashworth and Mr. Justice Muhammad
Raza.

M U SAM M AT K A N IZA  and an oth er (Plaintiffs-APrEL- 1925
LANTS) H ASAN  AH M A D  K H A N  and othees
(D efbndants-eespondents) --------—
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Miihammaclan laic— Mcirriages under Muhammadan law, kinds 
of— Marriage to a sister of an existing wife, validity of—  
Issues horn within six months of marriage, legitimation 
of— Evidence Act, section  112, applicahilitij of, to M u
hammadan marriages— •Emdcnce— A'ppellate court, opi
nion of, as to evidence— Legitimation of issues.

Held, that section 112 of the Evidence Act cannot bo up- 
piicable in any way to a marriage which is neither void ah 
initio (batil), nor absolutely void, but is fasid, i.e. irreguLir 
inasmuch as section 112 is based on a division of marriage into 
two categories (valid and invaUd), and cannot be applicable to 
Muhammadan law which divides marriages into three cate
gories, viz void ah. initio (batil), fasid and valid. In  any case 
if section 112 can be held applicable, then the word “  valid "  
in that section should be construed as “  flawless ”  so that the 
presumption would not apply to fasid marriages.

Held further, that under the Muhammadan law the 
marriage of a man to a sister of his existing wife, though 
invalid for certain purposes, is valid for the purpose of legiti
mizing the issue. [I .L .E ., 41 Bom ., 485, followed, and 
I .L .R .j  23 Calc., 130, dissented from .]

'Held also, that under the Muhammadan law there is a 
presumption that in the case of a false marriage a child born 
on the expiry of six months of copula is to be regarded ap le
gitimate.

Held also, that where the Judge who wrote the judge
ment appealed against was no*fc the Judge who \vrote the evid
ence, then the appellate court is in as good a position as'the 
Judge whose judgement is appealed against to express' an 
5pinion on the veracity of the witnesses,

" First Civil Appeal No. 1 7 'of' 1924:, against, the decree ô , Shiam 
Manoliar Natb Shargha, Subordinate -Tadge of Gonda, dated the 24t1j 
November, 1923.
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K h a n . n m  • i

A shworth and R aza , JJ. :— This first appeal 
is a plaintiff’s appeal. It arises out of a suit 
brought by Musanimat Kaniza alleged daughter 
and Musanimat Chinka alleged widow of one Abdul 
Sattar Khan against Abdul Razzak Khan, nephew of 
the deceased. The parties are Sunnis (Hanafis). The 
plaint only set up any title on behalf of plaintiff No. 2 
in default of the claim of plaintiff No. 1 succeeding in 
part or in whole. We shall decree the claim of the 
plaintiff No. 1 in part. So far, therefore, as the lower 
court has dismissed the claim of plaintiff No. 2 
that decision must be upheld and her appeal dismissed. 
The case set up for plaintiff No. 1 that is the daughter, 
is that by a custom in the family of the deceased the 
daughter succeeds to her father’s estate to the exclu
sion of any collateral, and alternatively that, in the 
absence of any such custom, under ordinary Muham
madan law the daughter is entitled to succeed to a 
moiety as against the nephew. The lower court dis
missed the plaintiff’s suit on the ground that her mother 
was not the legally wedded wife of the deceased, and 
that the plaintiff although a daughter of the deceased, 
was illegitimate. It also held that there was no evid
ence to support the allegation of the custom set up.

It is common ground that the deceased was mar
ried to MusEimmat Mehrbibl the sister of Musamraat 
Chinka, the mother of the plaintiff No. 1, and that he 
contracted a second marriage with Musammat 
Chinka. In the lower court it was maintained that 
the deceased had divorced Musammat Mehrbibi before 
he married Musammat Chinka, but this plea was
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rejected by the lower court and the finding to this 
effect is not impugned in this appeal. It was, urged, 
however̂  and is urged in this appeal, that notwith- ®.
standing that the deceased married Musammat Ahmad

Chinka without iirst divorcing her sister, tike plain
tiff, under section 112 of the Evidence Act and under 
Muhammadan law, is to be regarded as a legitimate 
daughter. Section 112 of the Evidence Act provides 
that—'

‘ ‘ Any person born during the continuance of 
a, valid marriage between his (or her) 
mother and any man . . . shall be
conclusive proof that lie or she is the 
legitimate son or daughter of that man 
unless it can be shown that the parties 
to the marriage had no access to each 
other at any time when he or she could 
have been begotten.”

Tor the respondent it is urged that under Mu- 
lianirnadan law the marriage of a man to a sister of 
his existing wife is invalid. For the appellants it is 
urged that such a marriage, though invalid for certain 
purposes, is valid under Muhammadan law for the 
purposes of legitimizing the issue. In the case of 
Aizim-nisa Khatoon v. Karirnunissa Khatoon (1), 
it was held by a Bench of the Calcutta High Court 
that under the Muhammadan law marriage with the 
sister of a wife who is legally married is void, and 
that the children of such marriage are illegitimate 
and 'cannot iinherit. The .decision was .Considered 
and dissented from by a Bench of the 'Bombay High 
Gomt Tajbi Y. Maivla Khan (2). It was there 
held that Muhammadan law does not place unions, 
as .|Engiish law 'does in two fcategofries, valid and 
invalid, but in three categories of void ah initio

(1) 23 Calc., 130. f2) LL.Pw, 41 Bora., 48.5.
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ihatil) forbidden but not entirely void if consummated 
and last!}' valid. The Calcutta ruling  ̂ was 

;3?. considered in chapter VII of volume II of Amir All’s
.SiS Muhammadan Law, fourth edition, and reasons
kh.«. forth at length for holding that the decision

of the Calcutta High Court v̂ as wrong. The
Bombay ruling agrees with Mr. Amir Ali. The 
Calcutta ruling is also held to be incorrect by
Mr. Tyabji on jjage 162 of the second edition of his
'‘ Principles of Muhammad an Law ” where assent
is expressed to the Bombay ruling. This effect of 
the Bombay ruling is succinctly expressed by 
Mr. Amir Ali in the following words :—

There is a great difference between a mar
riage which is void ah initio (batil) and' 
one which is invalid (fasid). If a man 
were to contract a ma.rriage with a 
woman related to him within the pro
hibited degrees, the marriage would be 
void ab imtio. Under the Hanafi law,, 
the children of such an union would not 
have the status of legitimacy, unless the 
man was wholly unaware of the relation
ship or he was the subject of ghurur or 
deception. For example, if a man were 
to marry a woman related to him with
in the prohibited degrees, on the re
presentation that she was not so related, 
and the marriage was consummated' 
the issue of such an union would be 
legitimate. "

But it is different in the case of an invalid" 
marriage. An invalid marriage is one 
where the parties do not labour under' 
an inlierent incapacity or absolute bar,
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or where the disability is such as can be 1923

All

liANIZA.
t?.

H asan
Amrftp.
IvHAN.

removed at any time. The issue of such ̂ K AWT»ZA
unions are legitimate, 
invalid marriage says the Eatawai 
Alaiiig'iri, ' is like a valid marriage in 
some of its effects, one of which is the 
establishment of parentage 

In tlieae cases the six months will run from 
copula and not from iniarriage.'''

The last line of this passage refers to the rule of 
Muliammadan law that a child born after the lapse 
of six months from marriage, or in the case of a fasid 
marriage, from copula, will be deemed legitimâ te even 
though conception may have taken place before mar
riage. We are not disposed to rehearse again the 
arguments respectively in favour of the divergent 
views of the Calcutta and Bombay High Courts. We 
consider that the argument set up by the Bombay 
High Court and by the authorities quoted against the 
Calcutta view, hold the field, and that the Bombay 
ruling should be followed supported as it is by the 
views of the eminent authorities mentioned.

We may nov/ consider the application of seC' 
tion 112 of the Evidence Act. In the case of Hajira 
Khatun V, Amina Khatun (1), Mr. Justice Daniels 
expressed the opinion that section 112 was applicable 
to Muhammadans. The contrary view was taken by 
Mr. Stanyok in a case of the Nagpur Judicial Com
missioner's Court, Zakir AH v. Sograhi (2). Here 
it is contended that section 112 is applicabfej and that 
“ valid in that case means any marriage which is 
not hatil or void <̂5 initio. We are of opinion that 
section 112 of the Evidence Act cannot be applicable 
in any way to a marriage which according to t̂he 

(1 ) 7.5 LG., m  (2) ,4e LC„ P8S.,
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1926 Bombay ruling mentioned above is neither yoid ab 
(batU), nor absolutely void, but is fasid, i.e., 

irregular inasmuch as section 112 is based on a divi- 
Ahmad sioii of marriages merely into two categories, and 

cannot be applicable to Muhammadan lavv̂  which 
accordingly to the Bombay ruling divides marriages 
into three categories. In any case we hold that if 
section 112 can be held applicable, then we should 
have to construe the word ‘ ‘ valid ’ ’ in the section as 
“ flawless ” , so that the presumption would not 
apply to fasid marriages.

The lower court followed the Bombay ruling as we 
propose to do and not the Calcutta ruling, but it held 
that the plaintiff No. 1 was born before the expiration 
of six months from the marriage of the deceased to 
her mother, and that, therefore, she could not be held 
to be the daughter of Musammat Chinka. Neither in 
that court nor in this Court does it appear to have 
been urged that. even if she could be held to be the 
daughter of Musammat Mehrbibi it would be suffi
cient for her claim to the property, and so it is un
necessary for us to consider this point of view. Five 
witnesses for the plaintiff deposed that the plaintiff 
No. 1 was born in bnisakh, that is April-May of the 
year 1908.

This evidence was not impugned by cross- 
examination, but the lower court disbelieved it in the 
face of an admission by Musammat Chinka made in 
former criminal proceedings. These proceed] 
were brought by Abdul Sattar against his nephew 
under section 198 of the Indian Penal Code by way of 
prosecution of that nephew for his having eloped
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with Musanunat Meiirbibi. Musammat Chinka was
examinsd in that case and deposed as follows :—  Musamhat

^ Kaniza

“ I cannot count. Four months ago I gave
birth to a daughter. Ten months ago I ^^ “ ^0 

was married to Abdul Sattar. I do 
not know the month that the daughter 
was born.”

IsFow this evidence would make the plaintiff 
No. I ’s birth to have occurred in September or 
October, that is to say within six months of Abdul 
Sattar's marriage with her mother. An additional 
reason for the Subordinate Judge rejecting the evid
ence of the five witnesses for the plaintiff was that 
their evidence was clearly false evidence so far as they 
asserted the fact of a divorce between Abdul Sattar 
Khan and Musammat Mehrbibi. We are not dis- 
r>osed to agree with the lower court on this finding.
It may be mentioned that the Subordinate Judge who 
wrote the judgement appealed against was not the 
Judge who heard the evidence. We are, therefore, 
in as good a position as he was to express an opinion 
on the veracity of the witnesses. The statement of 
Musammat Chinka in the criminal proceedings cannot 
be regarded as an admission. She has not the status 
of a plaintiff in the case, and her statement cannot 
bind her daughter as an admission. The only way in 
which that statement was admissible in evidence was- 
as rebutting Musammat Chinka’s evidence in this 
case. We are prepared to exclude her evidence, but 
there still remains the evidence of the five witnesses 
for the plaintiff. ISTo attempt was made, as already 
remarked, to impugn this evidence by cross-examina
tion. It may be that these witnesses gave false evid
ence in support of the divorce of Musammat MeHr- 
bibi, but as the case stands we think that their evid-



K a n i z a

H a sa n

Asmad

1&25 eiice must be accepted as to tlie moiitli of birfcii of tlie
mtoammat plaintiff No. 1. Accordingiy oiir finding is that the

plaintiff No. I 's legitimacy must be lield to be proved 
under the presumption of Muhammadan law that in 

Khan, the cas0 of a fasid marriage a child born on the expiry
of six months of copula is to be regarded as legitimate.

We now come to the question of the custom. The 
\Yajib-iil-arz provides that a son and daughter will 
.sliare equally. There is no specific provision that a 
daughter, in the absence of a son, ^vill exclude a ’ 
collateral, but it is urged that this must be inferred 
from the fact that a daughter shares with a= ;̂ on to 
the exclusion of collaterals. We ;:igree with the 
lower court that the inference would be a dangerous 
one. It may v êll be that there is a custom to give a 
daughter a half share with her brother, but it does 
not follow that the daughter should have the whole 
inheritance in the absence of a brother. TTnder 
ordinary Muhammadan law she will be entitled to OBe 
half as against a collateral. She v îll not, therefore, 
be in a worse position than that if she had a brother. 
¥/e do not think it safe to infer that she should lie in 
a better position.

¥/e agree with the lovrer court that the , plain
tiff' No. 1 has failed to prove the custom set up by her 
We also find nothing in the wajib-ul-arz that would 
support the plea of plaintiff „No. 2 that a widow 
without, children, i.e., legitimate children wili have 
preference to a collateral, a point, which as remarked 
above, would only arise if  A e  plaintiff No. Ts claim. 
were to be rejected in toto. In consequence of the 
above findings we dismiss the appeal of plaintiff No. 2 
with costs. We allov/ the appeal of plaintiff No. 1 
ill part and direct a decree to be drawn up securing 
the plaintiff No. l  a half share in the property in
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puit. The plaintiff No. 1 is awarded half costs in 1̂25 
both courts, inasmuch as her claim has been allowed M u b a m m a t  

for half the property.
It may be remarked that before argument in this 

appeal the plaintiffs Kos. 1 and 2 had arrived at a ,
compromise with defendant No. 1, one of the''nine- 
persons substituted for the original defendant Abdul 
Kazzak,' ŵ ho died before the hearing of the appeal, 
whereby the defendant No. 1 agreed that the plain
tiffs Nos. 1 and -2 should get a decree for one-third 
of the 8 annas share of Abdul Hazzak. On our 
finding the plaintiff No. 2 is entitled to nothing, and 
the plaintiff No. 1 is entitled to one half of the B 
annas share as against all the defendants. We are 
unable in our decree to give an eifect to this compro- 
Riise. The compromise states that* the defendant No. 1' 
was entitled under a deed of gift to one-third for the 
property of Abdul Eazzak, but. we do not know 
whether the other defendants would admit this. In 
any case under our finding the plaintiff No. 1 gets 
one-half of the property of Abdul Razzak which is 
more than one-third. She cannot, therefore, suffer, 
from our disregarding the cor-ipromise. On the 
other hand, the defendant No. 1 has given up all that 
he says that he is entitled, to. He, therefore, can
not complain of the decree.

Affeal allowed.


