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Before Mr. Justice Ashworth and Mt. Justice Goluiran Naih
Mism.

193« JA&AiS’lN^ATH PEASAD  and ANOTPrER (D efendants-A ppbl- 
rnvemher, GHANDI PEASAD (Pl^AXNTIFF-BESrONDENT).*-

MS*

----------------Pre-emption— Ojfcr to a per.mi entitled to jyre-empt, require­
ments of.

'Held, that the offer to a person entitled to pre-empt, in 
order to prevent his exercising that right, must be an offer' 
specifying the person to -whom and the price at which it waB 
proposed to sell the property. [1 O .C ., 254; 5 O.G., 395; 
10 O.G., 25 and 22 O.C., 323, followed.]

M essrs. Hyder Husain a n d  A . Rauf, f o r  the 
app ellan ts .

M r . iVasi Hasan, h o ld in g  b r ie f  o f  M r . A li  
Zaheer, fo r  the respon den t.

A sh w o k t h  and  M is r a , J J . :— T h is  secon d  
c iy il  a ppeal arises out o f  a  p re -em p tion  su it
b rou gh t by the p la in tiff-resp on d en t, C b a n d i P ra sa d ,, 
a ga in st J a g a n n a th  P ra sa d  a n d  B a ijn a th  P ra s a d , 
sons o f  D u rg a  P ra sa d  the vendee, w h o  are a p p e l­
lants in  th is C ourt. A jo d l iy ia  P ra s a d  ven d or ' 
w as also a d e fen d an t. H e  is n o  p a r ty  to  th is
a pp ea l. T h e S u bord in ate  J u d g e  o f  M oh an la lgan J  
d ism issed  the su it on  the g ro u n d  th a t the p la in t i f f
w as p roved  to  have acq u iesced  in  the sale o f
the p rop erty  b y  the v en d or to  th e  vendee. T h a t 
fin d in g  w as based  on  the fo l lo w in g  fin d in g s  o f  fa c t . 
H e  fo u n d  th a t the vendee h a d  ca lled  th e p la in tiff  a n d  
asked h im  i f  he w ish ed  to  p u rch a se . T h is  w as a t the 
m om ent when^ the tra n sa ction  o f  p u rch ase  b y  the 
vendee w as on  th e p o in t  o f  co n c lu s ion  w ith  one S h eo 
P ra sa d . T h e  p r ice  w as m en tion ed  to  the p la in t iff  a n d  
the p la in tiff  m ade som e su gg estion  about th is  p r ic e

* Second Cml Appeal No. 298 of 1925, against the deoi-ee of C. H. B. 
EenSall, District Judge of Lnclmow, dated the 13tli of May, 1925, reverBing' 
decree of Muliammad Abdiil Haq, Subordinate Judge 'of Mohanlakanf 
iLne^ow), dated the 24t]i of November, 1924.



mobeing under-stated in the sale-deed, so that the s ’̂ice 
of ̂  the property might not be raised. The plaintiff 
expressed his inability to make the purchase himself  ̂ «•
for want of funds. These findings were based on the peasa©.
evidence of a witness for the plaintiff Parmeshwari 
Din, and also on the evidence of the patwari, a witness 
for the defendant-vendee. There was evidence given 
also by Sheo Prasad. The trial court attached no value 
to his testimony. It may be Tneiitioned here that the 
trial court has not expressed any finding as to th-e 
status of the Sheo Prasad mentioned above, but apart 
from Sheo Prasad’s own evidence we have the evidence 
of the patwari (Ajodhyia Prastid, D. W . 3) that Sheo 
Prasad was concluding the sale with the vendee on 
behalf of the vendor. It is admitted that this Sheo 
Prasad had not been made an agent by any deed in 
writing, but the law does not require that an agent 
should be appointed by a deed in writing for the 
purpose of negotiating a sale.

, The District Judge of Lucknow on appeal upheld 
the, finding of the lower court that the respondent was 
given a chance of buying the property, but adds 
the words ‘ ‘ though not by the vendor himself ’ ’ . The 
District Judge did not express any dissent from the 
findings of fact by the trial court. We consider that 
the District Judge must he deemed to have upheld 
these findings of fact. The District Judge, however, 
allowed the appeal merely on a question of law. He 
has stated that no doctrine of acquiescence can be 
invoked so as to obviate the statutory necessity of a 
written notice under section 10 of the Oudh Laws Act.
In support of this view he gives no decision of any 
court, but merely states that, if the doctrine of 
acquiescence were to be invoked, the result would be 

that estoppel would defeat the express provision 
’Of an act
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__ We consider that it is now top late in the day to
qnestioii the applicability of the rule of estoppel 

■«.' by acqniescerice in cases of pre-emption in the province
:S I d. of Oiidh. That rule has been given eftect to ever since

1882 up to the present date. We may refer to Select 
''Decisio'fi No. 83 decided in 1882, Select Case No. 305 
decided in 1896, :! Otidh Cases 254 decided in 1898, 
6 Oudh Cases 395 decided in 1902, 10 Oudh Cases 257 
decided in 1907, and lastly Hanuman Singh v. Adiya 
Prasad (1) decided in 1919. This last case was a
Bench ruling to Avhich one of ns was a party. The
law was considered very fully in it. It ŵ as held that 
the offer to a person entitled to pre-empt in order to 
prevent his exercising that right must be an offer 
specifying the person to whom and the price at which 
it was proposed to sell the property. In the present 
case the findings of fact of the loŵ 'er courts show that 
both these conditions were fulfilled. The vendee 
purga Prasad was tlie person who actually commu­
nicated the offer and the price was fully understood by 
the plaintiff. Whether or no it is necessary, in order 
to involve the doctrine of acquiescence that- the person 
making the offer should be the vendor and not merely 
the vendee, is a question that, it is not necessar}̂  for us 
to determine in this ca,se. . In this case the agent of the 
vendor was present when the offer was made to the 
plaintiff and was a party to the offer. Whether or no 
the vendee alone could make such a,n offer in the absence 
of the vendor or his agent is, therefore, immaterial.

We, therefore, allow the appeal, set aside the 
decree of the lower appellate court, and restore that 
of the first court v/ith costs throughout to the appel­
lants,

A'pfeal allowed.
(!) 22 O.G., 823.
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