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•MASIH V D D I N  A H M A D  (P la in t ip p -a p p e lla n t )  v .  . 1925 
MTJNIE A H M A D  and a n o t h e r  (D e fe n d a n t s -s e s p o n d e n t s ) .* ’

Pro-empUon— Under-proprietary plots^ sale of,— Superior pro­
prietor and under-proprietor, right of pre-emption of.

Beld.^ that in a sale of iinder-proprietary plots in a village 
the superior proprietor and a person holding under-proprietary 
rights in the village are equally entitled to pre-empt the 
property sold and the question as to which of the two is 
entitled to get the property should be decided by drawing lots.

Messrs. Niamatullah and Nainiullah, for the 
appellant.

Messrs. Ram Bharose Lai and Raj Narain 
Shukla, for the respondent No. 2.

R a z a ,  J. :— This is a plaintiffs appeal arising 
out of a pre-emption case. The property sold was 
an under-proprietary plot in a village of which the 
plaintiff is the superior proprietor. The vendee 
holds under-proprietary rights in the village.

The plaintiff brought the suit, alleging that he 
had a preferential right to pre-empt the property.
The suit was contested by the vendee (defendant
No. 2).

The learned Munsif rejected the claim, holding 
that the vendee had preference as against the plaintiff.
His decision was upheld by the court of first appeal.

The plaintiff has appealed to this Court, challeng­
ing the finding on the point decided against him.

I think this appeal should be allowed. Both the 
lower courts were of opinion that the ruling in

* Second Civil Appeal N'o. 312 of 1924, against ibe decree of Baghubar 
Dayal Shukla, First Additional District Judge of Bara Banki, dated the 
14th of April, 1924, confirming the decree of Dwarka PrasadT Munsif of 
Bamsanehighat (at Bara Banii), dated the 81$t of Jamiaxy, 1,924;.
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Muhammad AM ul Aziz v. Bhacjwan Dan (1), applied 
to this case. I am not prepared to agree with them 
on that point. Iii niy opinion the ruling in the 
Hon'hie Raja Ali Mohammad Khan v. Ram Bilas and 
another (2) is fully applicable to this case. The 
plaintiff and the vendee are equally entitled to pre­
empt the property. The question as to who is entitled 
to the property should be decided by drawing lots.

Hence I allow the appeal and, setting aside the 
decrees of the courts below, remand the case to the 
first court under order XLI, rule 23, schedule I, of 
the Code of Civil Procedure, with directions to re­
admit the suit under its original number in the 
register and proceed to determine the suit according 
to law.

Costs will abide the result.
A fpeal allowed and case remanded.
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Before Mr. Justice Gokaran Nath Misra.

K A RIN G AN  (D e fe n d a n t  N o . 2, a p p e lla n t)  v .  H A E IH A B  
D U T T  alias B H O L A I ( P l a i n t i f f )  and E A JA  E A M  
(D e fe n d a n t  N o . 1 , r e sp o n d e n ts) .®

United Provinces hand Revenue Act { III  of  1901), section 39 
— Partition of culti'oaiory holding, maintainahility of suit 
for.

Held, that section 39, clause (2) o f the United Pro-vinces 
Land Revenue Act cannot be construed as a bar to the claim 
of a plaintiff to get his share in the cultivatory holding 
divided by means of a partition snit filed in a civil court. It 
only says that if such a partition has been anived at and the 
distribution of land has taken place it shall not be recorded in

* Second Civil Appeal ■ No., 319 of 1924, against the decree of 
N. Walker, District Judge of G-onda, dated tbs 23rd of Apri], confirming 
tbe decree of Mahmud Hasan Ehair, Subordinate Judge of Bahraich, dated the 
29tli of October, 1921.

(1) 8 0 .L X , 560. (2) 9 0 .0 ,, 271.


