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Before Mr. Justice Wazir Hasan and Mr. Justice 
Gokamn Nath Mism,. '

^927 M IE Z A  A B D U E  R A H M A N  BEG^ (D efendant -appellan t)
Sevtembsr,

14. V.  M IR Z A  B A E Iv A T  BEG- (P la in t if f)  and a n o th e r
(D EFEN D lM T-'R ESrO N D EN T)

Oil dll Laws Act (XVIII  of 1876) section 9, clause (1)— Words
“ In order of relationship" in section 9, clause i } ) , meaning
of.
The words “ in order of their relationship”  in clause (1) 

of section 9 of the Oiitlli I jiiws Act simply mean “ according 
to the degree in the line of relationshi])”  with the Yendor. 
Eelatiiouship in that section means consa.ngiiinity from a 
common stock.

The words “ in order of their relationship”  do not refei"  ̂
only to such a class of persons amongst whom, on the fiction 
that the vendor was dead and the inheritance opened on the 
date of the sale, the heir or the heirs of the vendor exist. 
Those words simplj  ̂ mean “ according to the degree in the hns 
of relationship”  with the vendor. The circle of relationship 
may be, and generally is, much wider thfiin the circle covering 
the heir or the heirs only, and in the law of pre-emption, as 
enacted in the provisions of Chapter 2 of the Oudh Laws Act, 
1876, there is nothing to justify the courts to interpret “ in 
order of their relationship”  in the restricted sense. Muham­
mad Ayiih Khan v. Musammat Kaniz Fatima (1), Musam- 
mat Jafri Begam v. Musammat Gulah Kuar (2), and Karam 
Hnsain v. Raghuhar Dayal (3), followed. Karim Bakhsh v. 
Jehandad Khan (4), and Mohammad Taki Ali Khan v. 
Mohammad Ali (5), dissented from.

Mr. iJflifkr iJw/iw, for the appellant.
Mr. Khaliq;iizzanian, for the respondent.
*See6nd Civil Appeal No. .4.6 of 1927, against the decree of Pundit 

.’Krishna Nand Pande, Additional Subordinate Jndp'c of Siiltanptir, djited the 
9th of November, 1926, confirming the decree of Pandit Shiam Mjuioliar 
Tewari, Munsif of Mnsafirkhana at Snltanpiir, dated the 17th of Ji/ne, 
1926, decreeing the plaintiff’s daiin.

(1) (1911) 14 O.O., 193. m ' (1901) 7 0 .0 ., b.
(3) (1901) 4 O.C., 397. (4) 74 Punjab, Eecord, Vol. XLT of

1906.
(3) Jwala Prasad’s Select Oasps, Appendis' p. 7.



H a s a n  an d  M i s r a ,  J J . ; — T h is  is th e  d e fe iid a iit  1027

V O L .  II.] L U C K N O W  SERIES- 737

yendee’s ajapeal in a suit for pre-emption from the decree Mihza 
"■of the. Additional Subordinate Judge of Sultanpur, dated 
the 9th of‘ November, 1926, affirming the decree of the 
Mmisif of Musafiiidiana, dated tbe 17th of June, 1926.

^ B a e k a t

Under a deed, of sale, dated the 20th of April, 1925,
Habib Beg and Shafi. Beg, on behalf of himself and his 
brother Islam Beg acting under a power of attorney, 
transferred l/27th share in mahal Azam Beg and l/6th 
share in mahal Eazzak Beg, situale in the village of 
Parvî a, pargana Baraunsa, district Baltanpur, to Mirza 
Abdur Rahman Beg for a sum of Es. 375. The vendors 
and the plaintiff pre-emptor are co-sharers in the said 
jjiahals, and it is agreed that the vendee is also a co­
sharer in the same mahals. The question for determina­
tion, therefore, is as to whether the prc-emptor or the 
vendee has a preferential right to acquire the property in 
suit. The answer to this question depends upon the 
interpretation of clause (1) of section 9 of the Oudh Laws 
Act, 1876. This clause is as follows :—

• ‘ Tirst, to co-sharers of the sub-division (if any) 
of the tenure in which the property is com­
prised, in order of their relationship to,the, 
vendor or mortgagor; 

and the precise words of the clause required to be 
interpreted are “ in order of their relation­
ship.”

The vendee is the son of Muhammad Yar Beg. 
Muhammad Yar Beg had a.brother, Ishaq Beg. The 
vendors are the sons of Ishaq Beg* The pre-emptor is : 
the brother of Musammat Salima, who was the wife of 
Ishaq Beg and the mother of the vendors. On those 
facts4l?e courts below have held that the pre-emptor is 
nearer in relationuhip to the vendor than the vendee, and 
on that ground have decreed the claim for pre-emption*



_ The argument in appeal is that the nearness in .the 
Mieza relationship should be determined on the basis of the*A-BDTJIt  ̂*Eahmais' position of the parties in the line of inheritance. In sup-

port of this argument reliance is placed upon a Full Bench 
:£e? at decision of the late Chief Court of the Punjab î a the case
Beg. of Karim Bakhsh v. Jehandad Khan (1). It is* admit­

ted, and the admission is correct in law, that in the event 
Hasan and of the opening of the inheritance to the estfite of the 
Misra, jj. to-day, the vendee is entitled to inherit in pre­

ference to the pre-emptor.
We are of opinion that neither the view taken by the 

courts below nor the argument advanced in support of the 
appeal, before us, is correct. In the case of Mtilianimad 
-Ayuh Khan v. Musammat Kaniz Fatima Bihi (2) 
Mr. L in d s a y  (now Mr. Justice L in d s a y ) in the late 
Court of the Judicial Commissioner of Oudh decided tliat 
nearness in degree of relationship was the only test for 
determining the preferential right to pre-empt. To thiS’ 
extent we agree with that decision, and we do not agree 
with the Full Bench ruling of the Punjab Chief Court 
that co-sharers “ in order of tlieir relationship” only 
connote the co-sharers who are the nearest heirs. It 
seems to us that it is technically incorrect to say that 
there are nearer heirs and remoter heirs. On the open­
ing of inheritance such person or persons who are entitled 
in law to succeed, is the heir or are the heirs, The 
words “ in order of their relationship”  do not refer, we 
think, only to such a class of persons amongst whom, on 
the fiction that the vendor was dead and the inheritance 
opened on the date of the sale, the heir or the heirs of the 
vendor exist. We think that those words simply mean, 
“ according to the degree in the line of relationship” with 
the vendor. This is clearly the natural and thet ,.ffiost 
jg'rammatical meaning. The circle of relationship may 
he, and generally is, much wider than the circle covering

!1) 74 Punjab Eecord, Vol. XLI of (2) (1911) 34 O.C., m .
1906.
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192'?the heir or the heirs only, and in the law of pre-emption . 
as enacted in the proyisions of Chapter 2 of the Oudii 
Lawo Act, 1876, there is nothing to justify the courts to 
interpret “ in order of their relationship”  in the restricted v/ 
sense. JPor the same reason we do not agree with the 
opinion expressed in Mohammad Taki Ali Khan v. 
Mohammad Ali (1) “ that relationship must he such as 
would aHow of inheritance.”  Hasan ami
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M isra , J J .

Obviously no difficulty of interpretation can arise in 
a case where both the vendee and the pre-emptor are co­
sharers but neither is related to the vendor, nor in a 
case where only one of them is so related and the other 
is not. But difficulty arises where both the vendee and 
the pre-emptor are related to the vendor, and the pre­
sent case is one of that nature.

Now the degree of relationship in which two per­
sons stand to a third person necessarily connotes the 
idea that the three are the descendants of one common 
ancestor. This cannot be true of a case in which the 
vendee and the vendor are descended from one common 
stock and the pre-emptor and the vendor from another. 
It seems to us a contradiction in terms to say that one 
person is nearer in degree of relationship than another 
person to a third person when all the three are not de­
scended from one common stock. It was held in Kamm 
Husain v. Raghuhar Dayal (2), that the “ order of re­
lationship”  relates to consanguinity from a common 
stock. It was again so held in Musammat Jafri Begam 
V. Musammat Gulah Kuar (3). ’Lastly it was held in 
Muhamimad Aijuh Khan y. Musammat Kaniz Fatima 
Bibi (4), already referred to, that the relationship men­
tioned ̂ in section 9 of.the Oudh Laws Act, 1876, means 
consanguinity from a common stock. The law clearly

(1) Jwala Prasad’s Select OaReR. (2) (1901) 4 0.C5., 397.
Appendix p. 7.

(3) (1904) 7 O.G., 6. (4) (1911) 14 O.C., 193.

64o h .



rcquires the selection of one person of the nearest degree 
M ib z a  or by lot where there are several persons of equal degree
E.rHM?N in relationship to the vendor for the purpose of giving the 

preferential right to buy. This in the very nature of 
bISat things implies that the competitors and the vendors are 

descended from a common stock.
On the above interpretation it must be held that the 

Hasan and plaintiff has failed to establish that he is nearer in degree 
Misra, JJ. vendee to the vendor; and that he has also failed

to establish that he is equal in degree with the vendee to 
the vendor. His claim for pre-emption must, therefore, 
fail.

We accordingly allow this appeal, set aside the de­
cree of the courts below and dismiss the plaintiff’s suit 
with costs in all courts.

Appeal allowed.
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APPELLATE CIVIL.
Before Sir Louis Stuart, Knight, Chief Judge, and 

Mr. Justice Muhammad Raza.
S eptem ber, JALALUDDIN KHAN (D e p e n d e n t -a p p e l l a n t )  V . B.AM- 

12, PAL AND ANOTHER (PLAINTIFFS) , AND OTHERS (D eF E N D -
 ̂ e n d e n t s -r e s p o n d e n t s ) .*

Co-sharer— Common land— Right of a co-sharer to appropriate 
to himself a specific portion of common land— Long pos­
session hy a co-sharer of a specific portion of common 
land— Other co-sharers’ right to eject him or his trans­
feree. .
Held, that one co-sharer has no right to appropriate to 

himself a specific portion of the common land, and to exclude 
his co-sharers from all uoe and enjoyment of the same with­
out a lawful partition. But where a person has been in pos­
session of a piece of joint land for a long time without any let 
or hindrance by the other co-sharers, the latter have no

* Second Civil Appeal No. 95 of 1927, against the decree of Wokul 
Prasad, Subordinate Jndtje of Partabgarh, dated the 4th of Jannary, 1927, 
upholding- the decree of Hiran Kumar'Ghoshal, Munsiff of Partabgarh, dated 
the 19th of October, 1926, decreeing the plaintiffs’ snit.


