
TOL. 11. ] LUCKIN'OW SERIES. 7 3 1

J\ialiesh Prasad bad arrived at a stage where Miisammat
Ealijita was compelled to hand over her property to B. Jugga
Mah.e^h Prasad on pa^nnent of Es. 1,200, whether she u.
wished to resile from the bargain or whether she did not 
wish to resile from it, and when Miisammat Eanjita was 
ĉertain t(5 lose the property, Jugga Singii and Chedda  ̂

Singh wonld have a right to take the place of Mahesh Pra- c. j., and 
sad on payment of the money to Musammat Eanjita. But 
where, as here, Mahesli Prasad has not expressed any de­
sire to obtain the property and has himself resiled from 
the bargain, Tngga Singh and Chedda Singh have no 
right in the matter. For tlie above reasons we uphold 
the decision of the courts below and dismiss this appeal 
witli costs.

Appeal (Us7}iissed.

APPELLATE  CIVIL.

Before Sir Louis Stuart, Knight, Ghief Judge, and 
Mr. Justice Muhammad Raza.

^MUHAMMAD AIN U L HAQ a n d  o t h e r s  ( P l a i n t i f f s 'Ap p e l - 
LANTS), V. ABDU LLAH  IvHAN a n d  o t h e r s  ( D e f e x -
DAN TS-RB SPO N D EN TS).'*

J^amages, suit for— Breach of contract—-Person agreeing to 
mtisfy a mortgage-dcM iyicurved hy another making de~ 
jault— Sint fOr damages for breach of contract— Cause of 
action, accrual of— Civil Procedure Code (Act 1’ of 1908) 
section 161— Appellate Goii '̂t's power to reverse a judg­
ment on a point not appealed against.
Where a person agrees to satisfy the debt on a mortgage 

iueurred by another, the cause of action for a. snit for damages 
for failiire to satisfy the mortgage does not, in the absence of 

covenant fixing a particnlai' date foi' the payment of tlie 
rnortgage-money, aa’ise until it. has been put finally out of 
the power of the transferee to satisfy the mortgage-clebt. 
W h e^  ’the transferee has still an opportunity of satisfying

*First Civil Appeal No. 79 of 1926, against the decree? of S. Sbaiiiat 
Husain, Additional Subordinate Judge of Gonda, dated the 25th of J êbruarv, 

1926.
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tile iiiortg'age-debt, it cannot be said until that opportunity 
' has passed wliethex be has or has not com m itted  a breach 

of contract. ■

It -is certainly unusual for a court o f appeal to reverse 
a., decision of the court below  on a point winch, has not been 
appealed against, but w heu it is brouglit to tlie iiotice o f the 
coiu’t of appeal that there is a fim dam ental defect- in a suit 
which has been undetected by the court below  it is the duty of 
the court of appeal to give effect to the result of'^its observa­
tions, otherwise it would not function as a court of justice or 
equity. The court of appeal lias clearly powers under section 
L51 of the Code of Civil Procedrire to talse action in this 
respect. R a g lm h a r Ren v. J a i j  R a j (1), dissented froin.

Messrs. Mahmud Beg and Shaukat Ali, for the 
appellants.

Mr. ZaJmr Ahmad for Mr. Mohanmiad Ayuh, for 
the respondents.

S t u a r t , C, J., and, R a z a , J. :—-The facts of the 
suit out of which this appeal arises are as folloTvs. 
Karimdad Khan, owned a 2 anna share in Manapar 
Baheria. Zafar Mohammad IChan owned a 1 anna 
share in the same village. ,K;i,riindad Khan and 
Zafar M-ohaii!m.ad Khan mortgâ ô ed, jointly the 3 
annas on the 15th of April, 1909. On the 4th of 
February, 1918, Kariradad Khan vsold 1 anna out of 
his 2 annas share to Ahdullri: Khan for following 
consideration. Abdulla Kha.n paid Rs. 154 in 
cash only, and agreed to settle in full three debts. 
One of the debts which he agreed to settle in fnil was 
the amonnt due on the mortgage of the 15th of April, 
1909. "We have examined this deed, and it is per­
fectly clear that Abdulla Khan undertook as a part 
of the consideration for his purchase full liability to 
satisfy the mortgage in favour o f Jang Bahadur 
Khan. The amount stated to be due at the time o f  
the execution of the deed of sale was Rs. 3,000. That-

(1.) (1912) I ,  L .  E . .  34 A ll., 429.



was*, however, an estimate. The undertaking on the
part, of the vendee Abdulla Khan was to settle tlie’*• > Ainul
debt. This 1 anna share has since been the-subject Haq
of many transfers. Abdulla Khan did not keep it long, ABouLLAa
for AbdiXl Jabbar Khan and Mnmtaz Khan asserted 
effectively a right of pre-emption and obtained_ the 
share, and since then there have been other transfers. Stuart, 
But the essential fact remains that whoever remains k̂aza, 
as the transferee of this 1 anna share ha.s to meet the 
liability to satisfy the mortga. ’̂e-deed in favour of 
Jang Bahadur Khan. Now what has happened has 
been this. Jang Bahadur Khan’s representativea-in- 
interesfc have instituted, a suit upon the mortgage and 
under the mortgage they have a right to proceed 
against the whole of the 3 annas, not only the 1 anna 
share which has gone out of the possession of Karim- 
dad Khan'S family, but the 1 anna which has re­
mained in their possession and the 1 anna which is in 
the possession o f Zafar Mohammad Khan. The 
heirs of Karimdad Khan and Zafar Mohammad Khan 
brought the suit out of which the present appeal has 
arisen against every person who had an interest or 
Iiad had an interest in the 1 anna share transferred 
by sale and claimed the recovery of Ks. 8,625, with 
future interest, in respect of the failure of those res­
ponsible to satisfy the mortgage-debt due to Jang 
Bahadur Khan. They further asked for a charge on 
the 1 anna share transferred by sale. The court below 
has arrived at the conclusion that the suit was not 
premature but that it was barred by limitation. The 
plaintiffs have appealed. They naturally have desired 
to support the decision that the suit was not prema­
tu re  for i f  they took the plea that the suit was prema­
ture it would have to be dismissed, and the respon­
dents have naturally not wished to disturb the deci~* 
sion as they hoped to gain in appeal on the ground
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that the suit was barred by limitation. It is certain- 
ly unusual for a court of appo>al to reverse a decision of 

Haq the court below on a point which has not b^en ap-
abdullab pealed against, but when, as is tlie case here, it is

khait. brought to the notice of the court of appeal that there
is a fundamental defect in a suit which has been un- 

Stuart, detected by the court below it is a duty o f the court
of appeal to give effect to the result of iis observa­
tions ; otherwise it would not function as a court of 
justice or equity. We have clearly powers under 
section 151 of the Code of Civil Procedure to take 
action in this respect. Our view is that the suit 
should be dismissed not for the reasons set forward 
by the learned trial Judge but for completely different 
reasons. In our opinion the suit is premature. The 
case for the appellants is as follows. They say that 
as part of the consideration for the transfer of a 
1 anna share in the village the transferee agreed to 
take full responsibility for the satisfaction of a cer­
tain mortgage. They say that as lie has not satisfied 
the mortgage they have a cause of action. They are 
certainly supported to some extent in this view by the 
decision in Raghiil)ar Rai and others v. Jaij Raj (1), 
but we are unable, with due respect to the learned 
Judges who decided that appeal, to agree with the view 
that they took. According to that view when a person 
agrees to satisfy the debt on. a mortgage incurred by 
another the cause of action for, a suit for damages for 
failure to satisfy the mortgage arises on the date of 
the agreement in-a,bsence of a covenant fixing a par­
ticular date for the payment of the mortgage-money. 
I f  this view be accepted the suit was not premature. 
But the appellants would not gain by the acceptance 
of this view in the circumstances of this paKi îcular 
case for in that event the suit would be time-barred.
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In our view, in a case such as this, the cause of action 1927 
does not arise until it has been put finally out of the 
power-of the transferee to satisfy the mortgage-debt.
In this case the transferees have still an opportunity 
of satisfying the mortgage-debt and it cannot be said Khan. 
until that opportunity has passed whether they have 
or have not committed a breach of contract. When stuurt. 
Abdulla Khan agreed to satisfy the amount due on 
the mortgage held by Jang Bahadur Khan and agreed 
that this liability should form a portion of the consi­
deration for the property transferred to him it was 
open to him to satisfy the debt when he wished pro­
vided he satisfied it. I f  he chose to allow the interest 
to run on and pay more, that was his own affair. He 
could not be compelled to pay tlhe money within any 
specified time. He had to pay it before it was too ' 
late. That was all. This is not the view which was 
taken by the learned Judges who decided the Allahabad 
case, but this is our view. In these circumstances the 
suit was not time-barred, but it was premature. It 
remains to be seen whether any of the transferees will 
settle the mortgage-debt. I f  they do so, the plain­
tiffs will have no cause of action. I f  they do not da 
so, the plaintiffs will then have a cause of action in 
a suit for damages. In these circumstances, althougli 
we take a view exactly contrary to the view taken, 
by the trial court, we uphold its decree. The suit 
must stand dismissed as having been premature. The 
appellants will pay their own costs and those of the 
respondents.

A ffe a l  dismissed.
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