
APFKLLATli: CJVIL.

7 26  THE INDIAN LAW REPORTS, . [v O L . II.

Before Sit Loim Stuart, Knight, Chief Judge, and B/ft. 
Justice Muhammad llaza.

1QQ7
Septem ber, JUGGrA SINGH AND AN0TH:ER (PLAm TIFPS-APPBLLANTS). V„ 

8- MUSAMMAT E  AN JIT A a n d  a n o t h e t i  ( D e f e n d a n t s -
RESPOMDENTS)

Oudh Laws Act (XVIII  of 1876) sections 10, 11 afld 13— 
Pre-em'iition, vendee resiling from bargain after notice 
issued under section 10 and tender by pre-emptor— Pre- 
emptor, whether entitled to exercise right of 'prc-cniption. 
lohere transaction not a completed contract of sale.

A person liaYing a right of pre-emption is not entitled to­
ft decree merely on the ground that after a notice required by 
section 10 of Ou’dh Laws Act (X V III of 1876), had been issued' 
by the owner of the property, a tender was made under sec­
tion 11, but that tender had been refused.

Where the transaction falls short of a completed contract, 
of sale and the vendee resiles from the bargain, a person with 
a right of pre-emption cannot exercise that right. If a transac­
tion for sale has arrived at a stage where the vendor can bê  
compelled to hand over the property on payment of the price 
settled whether he wished to resile from the bargain or 
whether lie did not wish to resile from it, and when the 
vefidor is certain to lose the property the pre-emptor would 
have a right to take the place of the vendee on payment of the- 
sale-price, but where the vendee has not expressed any desire- 
to obtain the property and has himself resiled from the bar­
gain, the pre-emptor has no right in the matter. Jagan. Nath 
V . Sheo Ratan Singh (1) and Sha^ikar Prasad v. Hamid Alt 
Khan (2), referred to.

Messrs. M. Wasim and Gaya Prasad, for the appel-
ants.

Messrs. Mnhmid Behari Lai and Kashi Prasad, for 
the respondents.
——---— ----  --------------___________ r ■___

^Second Civil Appeal No. 146 of 1927, against the decree ot Tika Ram 
IJisra, Subordinate Judge of Mohanlalgiinj, Lucknow, dated the 14th of Feb­
ruary, 1927.

(1) (1910) 13 O.C., ‘219 ■ (2) (1906) 9 0.0., 169,
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out of wiiicli this second appeal arises are these. A cer- .Tugga 
taih ’̂Musanimat Eanjita owned property in the Lucknow 
'district in respect of which Juga Singh and Chedda 
Singh liad a right of pre-emption under the provision of 
•Chapter II, Act XVIII of 1876. She formed the idea 
-of selling tliis property and entered into negotiations with 
•a certaili B. Mahesli Prasad, who made a tentative offer 
of Es. 1,200 for it. She thereupon gave the notice 
required by section 10, Act XVIII of 1876, to Jugga 
Singh and Chedda Singh that she was ready to sell the 
property for Es. 1,200. Jugga Singh and Chedda Singh 
made a tender of Es. 1,200 by paying the said sum into 
€ourt. The tender was made within three months from 
the date of the notice. They thus complied with the pro­
visions of section 11, Act XVIII of 1876 but Musammai 
Eanjita and B. Mahesh Prasad did not continue the 
transaction. B. Mahesh Prasad resiled from the bar­
gain; Musammat Eanjita resiled from the bargain and 
the property w'as not sold. Jugga Singh and Chedda 
Singh then came into court claiming that under the provi­
sions of section 13(6) of Act XVIII of 1876 they, being 
persons entitled to a right of pre-emption, could briilg 
a suit to enforce such a right on the ground that they 
had made a tender under section 11, and that that tender 
had been refused. Undoubtedly if a transfer by sale had 
been effected by Musammat Eanjita in favour of B. 
Mahesh Prasad their suit would have been certain to suc­
ceed, but the circumstances were these. There had been 
no transfer by sale, and the prcJperty had remained in 
possession of Musammat Eanjita. The courts below 
considered that in these circumstances the plaintiffs’ suit 
should fail. The present second appeal is filed against 
that decision. It has been argued by competent counsel, 
wdio have addressed us on all aspects of the case. It ap­
pears to us that this appeal must fail if we accept the de-



cision of a Bencii of the iate Judicial Goiniiiissioner’s 
Jtjgga Court in Jag an Nath v. Sheo Ratan Singh (1) as ^.cor-
' ». rect pronoimceiiieiit of the law on the subject. Tlie facts

in that appeal were similar to the facts in the present 
suit.

sumi, There a person called. Sheo Katan had entered into
B̂aza,'7! negotiations with TJmrao Singli and Gaya I)ki Singh

for a sale to tliein of property in which a certain Jagan
Nath had a right of pre-emption. Sheo Katan issued
notice under section 10, Act X ’V’III of 1876. Jn̂ gan Nath 
made the necessary tender under section 11. Sheo Eiatan
then withdreAV fr o m  th e  sa le  to Umrao Singli and Gaya 
Din Singh and retained the property mortgaging it, how­
ever, Avith possession to Umrao Singh and Gaya Din 
Singh. The only distinction in fficts between the two
cases is that here Musammat Eanjita lias retained tlie
property in e n tir e ty , whereas in the former cOiSe Slieo 
Eatan retained o n ly  th e  riglit to redeem mortgaging th e  

property with possession. In thaf, case the lea-rned 
Judges who formed the Bench decided that Jaga,n Nath 
had no right. It is stated at page 227 o f that judg­
ment ; —

"It is impossible, therefore, to regard tlie riglrt 
of pre-emption as defined in section 6 of the 
Act as one arising out of a mere offer and ac­
ceptance. A suit to enforce a riglit arising 
in this Avay is a suit to enforce a contract; a 
suit to enforce a right of pre-emption is a' 
suit to vindicate the invasion of a special 
right conferred by Stfitute. But, it is ar­
gued, section 13 of the Act sets oui; the 
grounds on which a person entitled to'a. right 
of pre-emption may bring a suit to enforce 
his right, and one of these grounds is that

(1) (1910) 13 O.C., 919
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a tender was made under section 11 and re-
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fused; it is, tlierel'orej siilTicieut for a plaintiff Jtio&A
S in g h

V.to 3I 10 W tlnit he iias made a tender, and tliat 
liis tender lias been rejected.

A careful consideration of the terms of this section,

M u s a m m a t .
E aJ'J.JITA,

however, will shov\̂  that an infrino'enient of ,, S t n a n ,
the pre-eni'ptive right must be deemed to be c. j., an& 
a necessary condition precedent to the bring­
ing of a suit to enforce the right. Take, for 
example, the case referred to in section 13(a).
A person entitled to a right of pre-emption 
ma}̂  bring a suit to enforce his right on the 
ground that no due notice was given as re­
quired by section 10. Sere the meaning 
obviously is that a sale has been made without, 
notice being given. The person bringing the 
suit maist, in order to succeed, show that a 
sale has taken place; in other words he must 
show that he has a cause of action arising ou.t 
of a breach of his right to acquire the property 
in preference to the vendee. Similarly in 
the cases mentioned in clauses ic) and (f?) it 
is assumed that a sale or foreclosure has Tic-’ 
tnally taken place in derogation of the plain­
tiff’ s right of pre-emption. It seems impos­
sible, therefore, to imagine that a similar as­
sumption is not made In the case described in 
clause (b) and that a right to bring a suit for 
enforcement is conferred in a case in which 
the pre-emptive righi] has not been violated by 
a transfer made to a third person whose I'ight 
to acquire is subject to a preferential right 
existing in the plaintiff. In short the truer 
interpretation of section 13 seems to be that 
in all cases a violation of the right is an eV  
sential condition to the bringing of a suit for
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jt t g g a  enforcement of it; there can be no cause of
action wit!)out an invasion of the plaintiff’s

MtJSAM MAT y \  O 'l i t . ’  ’
Ranjita. • b •

Shiart,

It lias been argued by the learned Counsel for the 
appellants that these views should not be accepted if they 

i" conflict with the view that a right of pre-emp­
tion is enforceable, not only in a case where a sale has 
taken place, but Avhere there is in existence a eompleted 
contract for sale. He bases his argument largely upon 
an acceptance of the doctrine contained in Shankar Pra­
sad V. Hamid Ali Khan and others (1). An acceptance of 
this doctrine would not, however, effect the present ap­
peal, for here we find that there is nothing in the evidence 
to justify a decision that there was a completed contract 
for sale between Musammat Ranjita and B. Mahesh Pra­
sad. As we read the facts the tra-nsaction fell short of a 
completed contract. We are not, however, disposed to 
consider that tlie principles laid down in Shmiluir Prasad 
V. Hamid Ali Khan and others (1), could operate, with the 
result that a co-sharer, who was not willing to part watli 
his property and who could not be made by a third party 
with his property, could be compelled to part with his 
property at the instance of the person wlio possessed a 
right of pre-emption. We accept the vieŵ s which have 
already been quoted from 1.3 O.C., 227, as a correct state­
ment of the law upon the subject. In a case in which 
there has been a coropleted contract of sale and in which 
■fche right of the vendee has become an actual fact, although 
a deed of transfer has not been executed and registered, it 
is, no doubt, correct to say that a person witli a rig]it of 
pre-emption can exercise that right, but he can only ex- 
•ercise that right, in our opinion, to keep out a stranger. 
He cannot exercise that right to keep out his own co- 
«harer. The solution of the difficulty is really this.' If 
.the transaction between Musammat Ranjita and B,

(1) (1906) 9 0.0., 169.
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J\ialiesh Prasad bad arrived at a stage where Miisammat
Ealijita was compelled to hand over her property to B. Jugga
Mah.e^h Prasad on pa^nnent of Es. 1,200, whether she u.
wished to resile from the bargain or whether she did not 
wish to resile from it, and when Miisammat Eanjita was 
ĉertain t(5 lose the property, Jugga Singii and Chedda  ̂

Singh wonld have a right to take the place of Mahesh Pra- c. j., and 
sad on payment of the money to Musammat Eanjita. But 
where, as here, Mahesli Prasad has not expressed any de­
sire to obtain the property and has himself resiled from 
the bargain, Tngga Singh and Chedda Singh have no 
right in the matter. For tlie above reasons we uphold 
the decision of the courts below and dismiss this appeal 
witli costs.

Appeal (Us7}iissed.

APPELLATE  CIVIL.

Before Sir Louis Stuart, Knight, Ghief Judge, and 
Mr. Justice Muhammad Raza.

^MUHAMMAD AIN U L HAQ a n d  o t h e r s  ( P l a i n t i f f s 'Ap p e l - 
LANTS), V. ABDU LLAH  IvHAN a n d  o t h e r s  ( D e f e x -
DAN TS-RB SPO N D EN TS).'*

J^amages, suit for— Breach of contract—-Person agreeing to 
mtisfy a mortgage-dcM iyicurved hy another making de~ 
jault— Sint fOr damages for breach of contract— Cause of 
action, accrual of— Civil Procedure Code (Act 1’ of 1908) 
section 161— Appellate Goii '̂t's power to reverse a judg­
ment on a point not appealed against.
Where a person agrees to satisfy the debt on a mortgage 

iueurred by another, the cause of action for a. snit for damages 
for failiire to satisfy the mortgage does not, in the absence of 

covenant fixing a particnlai' date foi' the payment of tlie 
rnortgage-money, aa’ise until it. has been put finally out of 
the power of the transferee to satisfy the mortgage-clebt. 
W h e^  ’the transferee has still an opportunity of satisfying

*First Civil Appeal No. 79 of 1926, against the decree? of S. Sbaiiiat 
Husain, Additional Subordinate Judge of Gonda, dated the 25th of J êbruarv, 

1926.


