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Before Sir Louis Stuart, Knight, Chief Judge and 
Mr. Justice Muhammud Raza.

THAKUE b u E G A  PEASAI) SINGH  ( P l a i n t i f f - a p p e l l a n t )  ■ 
26. V. THAKUE BISH NATH  SINGH a n d  o t h i^ r s  ( D e f -

“  ENDENTS-EESPONDENTS).'*

Pre-emption— Foreclosure decree— Pre-emptor obtaining a 
decree for pre-emption in respect of foreclosed property is 
a transferee hy operation of law— Execution of fore­
closure decree hy person obtaining decree for pre-emption 
— Decree-holder of a foreclosure decree certifying satis- 
factiQ7% of his decree by judgment-dehtor's exec/uting a 
fresh mortgage, effect of, as against pre-emptor.

Where a decree for foreclosure was niade final and the' 
mortgage became foreclosed but the decree-holder did not give 
notice required under the Oiidh Laws Act to the persons en­
titled to exercise the right of pre-emption and the plaintiff 
instituted a suit to have his right of pre-emption declared and 
obtained a decree, held, that the plaintiff had placed himself 
in respect of the final foreclosure decree in the exact position 
which was held by the decree-holder on the date when he 
obtained liis foreclosure decree. He had obtained this posi­
tion bĵ  the operation of the rights conferred on him mider a 
statute, namely, Act XÂ ITI of 1S76, and was thus clearly a 
transferee by operation of law. As a transferee by operation 
of law he had a  ̂right to execute the foreclosure decree by 
obtaining possession of the property in question.

Held further, that the action of the decree-holder in with­
drawing his rights as decree-holder and certifying, after the 
passing of the decree, t© the court that his foreclosure decree- 
had become satisfied by the execution of a fresh mortgage by 
the judgment-debtor, can have no effect as against the pre- 
emptor. Munna Singh and others v. Bihari Singh and others- 
(1), followed. ,

_ ^Execution of Decree Appeal No. 21 of 1927, against tlie order of 
Pandit Bishnath Hukku, Subordinate Judge, of Partabgarh, dated the (Itb̂  
cf April, 1927, dismiBsing the appellant’s application.

(1) (1916) 19 O.C., 183.



Mr. i¥. Wasim, holding brief of Mr. Niamat-
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Uliah, and Mr. Naimullah, for the appehant. Thakto\ Duuga
'"Messrs. A. P. Sen and Radha Krishna, for the res-

’  S in g h

pondents. ®.TiQAKyjEt
Sti?art, C. J., and Eaza J. ;—The facts in this 

appeal are simple. Earn Ivumar obtained a decree for 
forecle^re against Thakiir Bishunath Bakhsh Singh in 
respect of the property in suit. This decree was made 
final on the 27th of July, 1925. Under the provisions 
of Chapter II, Act XYIII of 1876 (the Oudh Laws Act) 
as soon as this decree was made final and the mortgage 
become foreclosed within the meaning of section 10 of 
that Act it was the duty of Ram Xumar to give notice 
to the persons entitled to exercise a right of pre-emption.
If such person did not pay the amount due under the fore­
closure decree to Ram Eumar within three months of 
the receipt of this notice, he forefeited his right to pre- 
emption. Ram Kumar did not issue notice to any one.
On the 1st of September, 1925, he certified to the Court 
tha.t his foreclosure decree had become satisfied by the 
execution of a fresh mortgage by Bishunath Bakhsh 
Singh. Thakur Durga Prasad Singh, the present appel­
lant, instituted a suit to have his right of pre-emption 
declared against Ram Kumar and obtained a decree on 
the 1st of September, 1926. He did not make Bishu­
nath Bakhsh Singh a party to the proceedings which re­
sulted in this decree. Under the terms of this decree 
he deposited the amount due to Ram Kumar on the mort­
gage— the amount in question being Rs. 31,698-14-0— 
and he then proceeded to execute the foreclosure decree. 
Thakur Bishnath Bakhsh Singh as judgment-debtor ob­
jected to execution on two grounds. He stated that as 
Tjhe foreclosure decree had been satisfied in full there was 
no decree to execute. He also took the ground thî t 
Thakur Durga Prasad Singh was not entitled to execute



 the decree as be Avas not the assignee of Eani Kuiriar.
learned Subordinate Judge decided the firRt ppint 

Pbasad against Bislmnatli Bakhsh Singh and tlie second point
t), in his favonr. He, therefore, dismissed the application

I'oJ’ execution, and referred Dnrga Prasad Singh to a 
Smas. by a regular suit. Durga Prasad Singh appeals.

Tljc learned Counsel for Bishunath Bakhsh Singh has 
Stuart, endeavoured to support the dismissal of tlie application

haza, J. on the ground whicli was decided against Iiim, Wo sliall
take 1iis plea upon this point very shortly. The decision 
in M u n n a  S in rjh  and others v. B ih a r i  S in g h  and otherff 
(1) stiites the law on the. subject correctly, and agreeing 
v¥ith tluit decision we hold that the action of Earn Kumar 
i]i Avithdrawing his rights as decree-bolder against 
Bishunath Bakhsh Singh, as evidenced by the application 
of the 1st of September, 1925, can Itax̂ e no effect as 
against Thakur Durga Prasad Singh. The right of 
pre-emption in favour of Thakur Diirga Prasad Singh 
accrued on the 37tli. of July 1925. Pfe exercised that right 
according to law. He has paid the money into the court 
which lie was required to pay. Tlie result is, according' 
to our view, that Thakur Durga Prasad Singh became 
what tlie Act calls the “ purchasef of the property”  as. 
from the 27tli, of Jidy, 1925, and that any action of Bam 
Kumar subsequent to the ‘27th of July, 1925, affecting 
that property can have no effect as against Thakur Durga 
Prasad Singh. This disposes of the first point.

In respect of the second point tlie learned Subordi­
nate Judge has held that order XXI, rule IC bars the 
application for execution. We do not agree with this 
view. We consider that the interests of the decree- 
holder, Ram Kumar, were transferred by operation of 
law to Thakur Durga Prasad Singh when, as we liave' 
r̂ lready said, lie |)iirchased “ tlie pi’operty” . The words 

' <1) (1916) 19 O.C.; is;?.
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1927“ Mie property”  in reference to the facts in this case can 
onl^mean the rifflit of the decree-holder under tiie fore-»« » . Dukga
closure decree. B}' his action Thakur Durga Prasad peasad:
Ijas placed himself in respect of tlie final foreclosure de- v.
cree of the 27th of July, 1925, in the exact position which 
was held on that date by Bam Kumar the decree-holder. Stkgh.
He ha§̂  obtained this position by the operation of rights 
conferred on him under a statute, namely, Act XYIII stuart,
of 1876, and is thus clearly a transferee by operation of 
law. As a transferee by operation of law he had a right 
to execute the decree and we accordingly allow him to 
execute the decree by obtaining possession of the property 
in question. We thus allow the appeal, and direct that 
Thakur Bishunath Baklish Singh shall pay his own 
costs and those of the appellant Thakur Durga Prasad 
Singh.

Appeal allowed.

VOL. I I . ]  LUCKNOW SERIES. 713

APPELLATE CIVIL.

Before Mr. Justice Wazir Hasan and Mr. Justice 
Gohanm Nath Misra.

THAKU E INDEAJ BIIX SINGJH ( D e f e n d a n t -a p p b l l a n t T 
V. THAKUR SHEO NAEESH SINGH a n d  o t h e r s  
( P l a i n h f f s -r e s p o n d e n t s )

Hindu Law— Alienation hy Hindu loidoio— Widoio's power 
to alienate her husband's property for religious purposes—  
Endowment hy widoiv of a small portion of property for 
upkeep of temple erected bij her, hoio far valid in law—  
Temple, erecting of, hy a Hindu widow, if an act of reli­
gious merit. *
Held, that a Hindu widow has, no doubt, power to alien­

ate her husband’s estate for the purpose of acts conducing to 
the spiritual benefit of her husband’s soul, but with this quali- 
fieatioi? that it must be exercised within proper and reasonable 
limits. If she makes a gift of the entire property for the^

^Pirst Civil Appeal No. 86 of 1926, against tlie decree oli Bliiidhar 
Chandra Ghosh, Subordinate Judge of Bahraich, dated the 26th of Febmaiy, 
1926, decreeing the plaintiffs’ eiaim.



1̂ 27 purpose of creating an endowment, it cannot be held te be 
Thakub~* valid even though such an endowment may tend to ronfer 
iNDEAj spiritual benefit on the soul of her deceased husband. ' If,
Sin g h  lioweYer, she, in the exercise of this right, transfers compara-

■Thakue a small portion of the property left by her husband, the
Sheô  transfer ought to be considered as valid in law. The question

N ar e sh  whether an alienation covered a reasonable portion of the
' property of her husband was a question which must be de­

termined with I'eference to the circumstances of each parti­
cular disposition.

It is a well established religious belief amongst the 
Hindus of this country that the erecting of a temple and 
making an endowment for its upkeep is considered to be an 
act of high rehgious merit, and as one, which, if done by a 
widow, would benefit not only her soul but also the soul of 
her husband. Collector of Masulipatam v. Gavaly Vencata 
Narminapah (1), Panachand Ghhotalal v. Manoharlal Nand- 
lal (2), Balkislian BhoHhi v. Sat Earn Singh and others (3), 
Rama v. Ranga (4), and Bam Kaioal Singh v. Ram Kishore 
Das (5), referred to. Kunj Behari Lai v. Laltu Singh (6), 
Gobind Upadhya v. LaMmmi (7), TcMayya v. Raniakrish- 
namma (8), Khuh Lai Singh v. Ajodhya Misser (9), and 
Sardar Singh v. Kunj Bihari Lai (10), relied upon.

Messrs. Niamatullah and Nai7nullah, for the appel­
lant.

Mr. Zahur Ahmad, for the respondents.
Misr,a, J. :— This is an appeal in a suit brought by 

.a Hindu reversioner and his transferees for possession of 
the property in suit after the death of a Hindu widow.

The facts of the case are that one Thakur Eudra 
Bakhsh Singh was the owner of the property in suit, that 
•on his death in 187  ̂ his widow Thakurain Bhagwant 
Kunwar succeeded him and remained in possession of the 
property left hy him, that she died on the 22nd of Nov- 
■emher, 1921, and that on her death plaintiff No. 1, 
Thakur Sheo Naresh Singh, became entitled' to the

(1) (1861) 8 M .I.A., 508. (2) (1918) I.L .R ., 42 Bom., 1,%.
. (3) (1908) A .W .N., 202. (4) (188<t) I.L .R ., 8 Mad., 5152,

(5) (1895) I.L .R ., 22 Calcf, 506. (6) (1919) I .L .R ., 41 All., 130.
(7) (1921) I.L .R ., 43 All., 515. (8) (1910) I.L .R ., 34 Mad., 288.
>(9) (1915) I.L .E ., 43 Calc., 574. (10) (1922) I .L .R ., 44 All., 503.
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said property. The plaintiffs Nos. 2 and 3 are __
transferees from plaintiff No. 1 and hence they have 
joined him in bringing the present suit. There Bus 
,were several persons, who Avere impleaded as 
defendan1;s in the suit on the ground that on the 
•death of the widow they were found by the Eevenne 
'Courts 40 be in possession of the property left by her 
■and consequently mutation of names had been effected 
in their favour. One of the defendants was Thakur 
Indraj Bakhsh Singh, the appellant before us, who was 
■appointed by the widow as manager of an endowment 
■created by her in favour of a temple ( Thakurdwam ) 
built by her for the benefit of her soul as well as that of 
lier husband’s and who was as such in possession of the 
'endowed property. It is not necessary to mention for the 
purposes of this appeal the names of the other defendants.

The defence in the case was a denial of the plaintiff’ s 
reversionary right. A further defence raised by the ap­
pellant Indraj Bakhsh Singh was to the effect that the 
plaintiff was not entitled to recover possession of the pro­
perty endowed by m̂e widow, since a very small fraction 
■of the estate of her liusband had been so endowed by hei;,
:and that the endowment was for the benefit of the soul of 
her husband and it was, therefore, valid in law.

The learned Subordinate Judge of Bahraich, who 
tried the suit, held that the plaintiff’s reversionary right 
ŵ as established and was, therefore, entitled to a decree 
for the property in suit;. He decided against the validity 
■of the endowment and, therefofe, passed a decree in 
■favour of the plaintiffs for the possession of the entire 
property, at least to the extent that it had been establish- 
‘Qd. Pn the question of the endowment his opinion was 
that it had been created by the widow in order to prejix- 
4ice the interests of the reversioner, and that there was* 
no satisfactory evidence on the record to show that the

TOL. I I . ]  LUCKNOW SERIES. 715



Mina, J,

two deeds of endowments were executed by her for-the 
Th.\ktjr l)eneiit of the soul of lier deceased husband. /'
I ndraj

s?̂ GH Tiuikur Indraj Bakl.ish Singii alone has appealed
ThIkuk against the decree passed by the learned Subordinate
Shbo Jvidse, and the chief oTound urged on his behalf is that]sJ 1 Tips-fr ' ' ' r? '

s'iNGH. tlie learned Judge has erred in liolding that the endow- 
ruent created by the widow was not hona fide and'^as not
valid in law, and this is the point, whicl) we harve to de­
cide in appeal.

The first question whicfi w’e lia\̂ e to decide.is whe- 
tlier the endowment made by the widow is a bona fi;de 
transaction. We may mention that it w'as created by 
two deeds, one dated the 15tli of Pel)ruary, 1900 (exhibit 
A24 ) and the otlier dated the 4tli of April, 1900 ( exhibit 
A2 ). We liave been taken through the entii-e evidence- 
on tlie record and Tve regret w'e do 7K)t see our way to 
accept the finding ol* the learned Subordinate Judge tO' 
the effect that the tŵ o deeds of endowment constituted a 
fictitious transaction entered into merely with tlie object 
of injuring the interests of the reversioner. The learned' 
Subordinate Judge has held that the execution of these* 
uocuments is fully established, and we hart' read the- 
evidence of the /witnesses examined on belialf of the de- 
fendent-appellant to prove' the execution o1‘ those deeds. 
Notliing has been elicited in their evidence which might- 
go to show that these deeds Avere fictitious transactions, 
executed in order to injure the interests of the reversioner. 
The only reason which the learned Subordinate Judge has.' 
mentioned, and whiclf seems to have influenced him a- 
great deal is that one of these deeds, namely, exhibit 
A24 was executed on the 15th of February, 1900, the- 
date when a will ŵ as executed by Thaknrain Bhagwant 
Kunwar. In our opinion this circumstance alone is in- 
"sufficient to warrant the conclusion arrived at by the- 
learned Subordinate Judge. It appears to us that in ther

716  THE INDIAN LAW REPORTS, LVOL. II .



two deeds of eDdoAvnient executed by tlic widow no bene- ̂ *• ---------- -
iit has at all been conferred upon the appellant, who has
been ajjpointed as a manager to look after the endowed Bux
property. The property has really been gifted to the idol 
installed iy the temple and the defendant-appellant has 
merely been asked under the deed to manage the endowed Naeesh° aiNGH.
|)roperty. The learned Counsel for the plaintiff-respond- 
ent could .̂not rely on any other circumstance before iis 
showing that the deed ŵ as not hona fide. His main 
argument was that the deeds ought to be held as not 
having been executed out of good motives, because the 
widow did not appoint the plaintiff, who was the next 
reversioner, as a manager of the endowment. We do not 
consider that there is any force in this plea. It is clear 
from the evidence on the record that the relations between 
the family of the reversioner and that of the husband of 
the widow were not good and this sufficiently explains 
why the widow did not appoint the plaintiff No. 1 as the 
manager of the endowment. Indeed, the learned Counsel 
for the plaintiff-respondent admitted frankly before us 
that if the widow had appointed his client as the manager 
of the endowmient, he would not have raised any objection 
to the transaction at all. Under these circnmstances we 
are compelled to hold that the endowment created by the ■ 
widow under the t̂ vo deeds, dated the 15th of February,
1900, and the 4th of April, 1900 ( exhibits A24 and A2 ) 
is a hona fide transaction with the object of creating an 
endowment in favour of the temple { Thakurdwam ) 
built by her in village Haribarpur, district Babraich.

The next question. Avhich we luiva to decide is whether 
the said endow^ment is valid imder Hindu law. Under 
the first deed, dated the 15th of February, 1900 (ex~ 
liibit A24), the wddoŵ  transferred land measuring 225 
bigKas situate in village Maqaiii, pargana Hisam-'
pur, known as Patti Naktichak, the annual gross rental 
of which amounts to Bs. 115, and a single storeyed tiled

VOL. II.J  LUCKNOW SERIES. 7 1 7
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Misra, J.

kaclicha house situate in Baliraicli, yielding an annual 
rent of Ks. 9. It would thus appear that the annual 
income of the property endoAved under this deed comes 
to Rs. 124. Under the second deed, dated the 4th of 
April, 1900 (Exhibit A2) the widow made a further trans­
fer of land measuring 225 bighas kham, situate in village 
Harduaha, and 2 biswas kham parti land, situate in Bah- 
raich. The annual income of this land a-!?iounts to 
Es. 101-7-0, and that of the parti land amounts to 9 an­
nas, in all Rs. 102. It will thus appear that the total 
annual income of the land endowed by the widow comes 
to Rs. 226. Calculated at 20 ĵ ears’ purchase, the value 
of the property endowed ŵ ould come to a little over 
Es. 4,500. The total value of the property in suit is 
stated by the plaintiffs to be roughly 2 laklis, 50 thousand 
( vide paragraph 10 of the plaint). It will, thus, appear 
that the property endowed„comes to about l/65th of the 
entire property left by the husband of Thakurain Bhag- 
want Kunwar. We have to bear these facts and circum­
stances in our mind while determining tlie validity of the 
endowment created by her.

The first thing which we have to determine is whe­
ther the endowment created by a widow for the upkeep 
of a temple built by her can be considered to be an act 
for the spiritual benefit of her husband. No authority 
need be quoted to show that among the Hindus the build­
ing of a temple by a Hindu is considered to be a pious act 
intended to confer spiritual benefit upon his soul. It 
is this desire that has led a large number of Hindus in 
this country to build temples whether in the places of their 
own residence or in holy places. The religious merit 
acquired by the construction of a temple and its dedica­
tion to the worship of a particular divinity has been ex­
tolled in numerous sacred books of Hindus. lii Vishnu 
Rahasya it is stated that those who in the sports of child­
hood create out of dust a temple tor Vasudeva, even they



sojourn to tlie regions sacred to that divinity. In Agjii 192t
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Pumn<i it is stated that of those persons who are ever con- thakttr" 
templa^ing the construction of a temple for Hari, the sins 
of a previous hundred births are destroyed, and the man 
who causes a temple to be built for Ran, carried to the Thaeuk
mansion of Vishnu ten thousand past and future genera- Naeesh
tions. In Narsinha Purana it is stated that whoever con- smen.
ceives the' îdea of erecting a divine temple, that very day 
his carnal sins arp annihilated; what then shall he said Misra, J. 
of finishing the structure according to rule. It is stated 
in Hindu religious books that he who dies after making 
the first brick for the construction of a temple obtains the 
religious merit of a complete Yagya. In Shanda Purana it 
is laid down that on beginning the construction of a tem­
ple for Krishna, the sins committed in seven births are 
annihilated, and the ancestors rescued from hell. It is 
not necessary to quote more texts in proof of such an ob­
vious religious sentiment so largely prevalent among the 
Hindus. As to the creating of endowment it may be stat­
ed that the ruling motive for a Hindu in making such an 
endowment is also a religious one, namely, the acquisition 
of pious merit or the removal of effects of sins with a 
view to happiness in this world and in the next, [ Vide^
P. N. Sarswati on Hindu Law of Endowments (T. L. L .)
1892, page 29].

It is also a well-known principle of Hindu law that 
the husband and wife are considered to be a part and 
parcel of one body. According to Vrihaspati the husband 
and wife participate in the effects of good and evil action 
and this mutual relation is not dissolved by the death of 
either partner. It is, therefore, a ^well established reli­
gious belief amongst the Hindus of this country that the 
erecting of a temple and making an endowment for its 
upkeep is considered to be an act of high religious merit, 
and as one which, if done by a widow, would benefit not * 
only her soul but also-lihe soul of her husband. In the
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two deeds of endowiuent which we have before us 
raiii Bhagwant Kunwar expressly states tliat sli.e lias 
erected the ThaJmrdtvara and made the endowment for its 
npkeep for benefit of her soul as well as that of her hns- 
band and his ancestors. We are, therefore, .of opinion 
that the act of Tliaknrain Bhagwant luinwar in biiilding 
tlie temple at Hariharpnr and lier further act of making 
an endowment for its npkeep Â 'as an act, whicl/conferred 
spiritual benefit upon her Imsband Thâ ûr Eudra Bakhsh 
Singh.

We have now to determine whetlier tlie endowment 
made by Thakurain Bhagwant Ivunwar can be supported 
under the Hindu law.

In Virainitroclaya (cliapter III, |)art I, section 3) it 
is stated that “ it is established that in making gifts for 
spiritual purpose as well as in making sale or mortgage 
for the purpose of performing what is necessary in a spiri­
tual or temporal point of view, the widow’s right does 
certainly extend to the entire estate of her husband.”  The 
principle laid down in this text has been followed in so 
far that a Hindu widow is considered to have, no doubt, 
power to alienate the husband’s estate for the purpose of 

«acts conducing to the spiritual benefit of her husband’s 
soul, but with this qualification that it must be exercised 
within proper and reasonable limits. In the case report­
ed in the Collector of Masulipatam v. Gavcdy Vencata 
Nanainapah (1) their Lordships of the Privy Council 
observed as follows :— (pages 550 and.551)—

“ It is admitted, on all hands, that if there be col­
lateral heirs of the husband, the widow, can­
not of her own will alien the property except 
for special purposes. For religious or charit­
able purposes, or those which are supposed 4iO 
conduce to the spiritual welfare of her hus­
band, she has a larger power of disposition 

(1) aseiy 8 508, :
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tlian that Avhicli she possesses for purely 
worldly purposes. To support an alienation 
for the last she must show necesssity,”  Bus

in the case reported in Fanachand Ghhotalal v. ' i,.’
Manoharlal Nandlal (1) , it was lield that it was not corn- 
petent to a Hindu widoAV to make a religious gift of tlie 
whole dr practically the whole of her husband's property 
for the religious benefit of her husband. The question 
was discussed elaborately by their Lordships of the Bom­
bay High Court, and S h a h  J. , observed as follows on 
page 154 :—

“ The result is tliat while the ^vidow has wider 
powers of disposition over property inherited 
from her husband in making gifts for reli­
gious purposes, wdiicli are calculated to benefit 
her husband spiritually, those powers must 
be exercised within' proper and reasonable 
limits in dealing with the immovable property 
of lier husband. It is not necessary nor is 
it possible to define precisely the limits within 
which the widow may exercise her powers of 
disposition for a proper religious purpose 
over her husband’s immovable property. The^ 
propriety of the gift must be considered with 
reference to the facts and circumstances of 
each case.”

In the case reported in Balkishmi BhartM v. Sat 
Earn Singh and others (2) it ivas held by B a n e r j i , J., 
that although a Hindu widow was capable of alienating 
a portion of her deceased husband*s estate for purposes 
■supposed to be conducive to his spiritual benefit, the law 
would not support a gift of almost the entire estate in 
favour of the husband’s spiritual preceptor. In Rmna 
R(^nga ’(3) and in Ram Kawat Singh Rami Kishom 
JDas (4) the same view was taken  ̂both by the Madras and

(1) (1918\ I .L .E ., 42 Bom., 136. (2) (1908) A .W .N ., 202.
(3) (1884) I.L .E ., 8 Mad., 562. ( i )  (1895) I .L .E ,, 22 Calc., 506.
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Calcutta High Courts respectively. It is thus clear that 
if the widow makes a gift of the entire property foi® the 
purpose of creating an endowment, it cannot be helf„to be 
valid even though such an endowment may tend to con­
fer spiritual benefit on the soul of her deceased husband.

It has, however, been held that if in the exercise of 
tliis right the widow transfers comparatively ’a small 
portion of the property left by her husband, th^ transfer 
ought to be considered as valid in law. In Kunj Bihari 
Lai V. Laltu Singh (1) the question was discussed at 
great length by P iggot and W a l s h , JJ. It w\as held in 
tliat case that for religious or charitable purposes or those 
wliich are supposed to conduce to the spiritual welfare 
of the husband, a Hindu wudow has a larger power of 
disposition than that which she possesses for purely world­
ly purposes, and that there was a distinction between 
legal necessity for worldly purposes on the one hand and 
the promotion of the spiritual welfare of the deceased on 
the other hand. It was also held that a gift of moderate 
portion of the property of her husband by the widow 
with a view to his spiritual benefit is valid. The question 
whether an alienation covered a reasonable portion of the 

.property of her husband was a question which must be 
determined Avith reference to the cii’cumstances of each 
particular disposition. In that case the income of the 
property gifted in favour of a panda as a sanlmlap at the 
time of visiting and worshipping at the temple of Jagan- 
natli at Puri was 1 /75th of the annual income enjoyed by 
the widow from the property left by her husband and the 
gift was upheld. Ixx Gnhind U'padhya v. Lakhrani (2) 
M ears , C.J., and W a l s h , J., upheld the gift made by 
a widow in favour of her husband’s (priest) on
her return from Gaya. The property gifted consisted of 
permanent tenancy land of about bighas in jkea “out 
of a total of 50 to 60 bighas of land left by her husband,

(1) (1919) I.L.E., 41 All., m  (2) ((1921) I .L .E ., 4S AIL, 515.



th  ̂ fraction coming to about 1 /lltb . In Tatayya v. 1927
Raw.a1iris}mamma (1) B enson  and K r is h n a s w a m i- -----. ’I • Thakur
A y y a e , JJ., upheld the gift of a small portion of the pro- indkaj

perty by a Hindu daughter on the occasion of her per- Singh
forming 4he shradh ceremony of her father at Pushkaram thLur
at Eajahmundry, an event considered to be peculiarly holy
amongst the Hindus. The gift consisted of 49 cents out Singh.
of 19 acl'es left by the father, the fraction working out
in that case to about l/38th of the entire property. Their Misra, j.
Lordships observed at page 291 : “  We think v\̂e are
warranted in holding that if the property sold or gifted
bears a small proportion (which it is impossible to define
more exactly) to the estate inherited and tlie occasion of
the disposition or expenditure is reasonable and proper
according to the common notions of the Hindus, it is
justifiable and cannot be impeached by the reversioner.”
In Khuh Lai Singh v. A jodhya Misser (2) M ookerjee and
N ew 'Bo u l d , JJ., laid down the same rule. That was a
case where a widow had granted two permanent leases of
a portion of the property left by her deceased husband
at nominal rent to raise money for the excavation and
consecration of a tank and for the erection of a wall in
connexion with a temple founded by her husband shortly^
before his death. The premium for the two leases was
Es. 528, and the amount raised was duly applied for the
aforesaid purpose. It was found that the amount of land
left by the husband consisted of 10 bighas and the area
of the land leased permanently was about 2 bighas. It
was held under the circumstances of that case that the
area alienated did not constitute tinreasonably a large
fraction of the entire estate.

The question came recently before their Liordships 
of .the frivy Gouncil in an appeal from a decision of the 
Allahabad High Court, already referred to above,
BihanLalY, Laltu Singh (3). The case will be found to

(1) (1910) I.L.E., 84 Mad., 288. (2) (1916) I.L.R., 43 Calc., 574.
(3) (1919) I.L.E., 41 All., 130.
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be reported in Sardar Singh v. Kunj Biliari Lai (1). 
Thakuk, Their Lordships liaye discussed the entire question aifdIndraj .Bxjx quoted witli approval the case decided by the Madras 
Singh Qoiirt reported in Tciiayya v. Ramlmshnamma (2)

and case decided by the Calcutta High Court reported in 
Naresh Khuh Lai Singh v. Ajodhya Misser (3). In the end ofoINGS* ,

Eheir jiidgiiient their Lordships remarked, as folloAvs,; —
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In their Lordsliips’ opinion the Hindu-^aw re­
cognizes the validity of the dedication or 
alienation of a smaJl fraction of tlie property 
by a Hindu female for the continiiouB benefit 
of the soul of the deceased owner. It is clear 
in this case that the act wliich tlie Eani did 
was fully in accordance with Hindu religious 
sentiment and religious belief, and was not, 
therefore, in excess of powers, haviiig regard 
to the fact that the dedication related to one- 
seventy-fiftli of the property, and was made 
specially for the creating of a permanent bene­
fit.”

'The same principle of law will be found to be mention­
ed in the text books on Hindu law (vide Mayne’s Hindu 
Law, 9th edition, pages 917 to 920) and Golapchandra 
Sarkar Sastri on Hindu Law (5th edition, page 627).

We are, therefore, of opinion that the proportion of 
the property endowed by Thakurain Bhagwant Kunwar 
for the upkeep of the temple iThahurdwam) built by her 
at Hariharpur was, in the Gircumstanees of the present 
case, a reasonable and proper one, and that the endow­
ment made by her was, therefore, valid in law. We, 
therefore, declare that the two deeds of endowment exe­
cuted by Thakurain Bhagwant Kunwar on the 15th of 
February, 1900, and the 4th of April, 1900 (exhibits

' (1) (1923) I.L.R., 44 All., 503 : (2) (1910) I.L.E., 34 Mad., 288.
S.C., L.E., 49 T.A., 383.

(3) (1916) I.L.R., 48 Calc., 574.



A24 and A2) in favour of the said Thahmlmara are valid,
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and must be maintained. Thakue
ISDEAJ

• We, tiierefore, a,ccept tlie appeal and set aside the
decree of tJie learned Subordinate Judge in respect of the v.

Th -\kurproperty covered by these two deeds of endowment. The sheo
appellant*will get his costs from the plaintiffs-respoiidents ISg™ 
both ill this Court as YveW as in the lower Court'.

J. :— My learned b r o t h e r  has A v ritte n  this 30-
judgment o]i behalf of botli of u s  after we had agreed that 
the appeal succeeds. The judgment is  so full and clear, 
if I may say so, that I cannot profitably add anything 
more to it. It maĵ  be mentioned that though the memo­
randum of appeaJ c o v e rs  every question which was in 
controversy between, the p a r t ie s  in the trial court the argu­
ments in the appeal 'were confined to the sole question 
of the validity of the two deeds of endowment anH every 
other question was expressly abandoned by the learned 
Advocate for the appellant. I, therefore, agree in the 
order proposed that the decree of the lower court should 
be modified by dismissing the plaintiff’s suit in respect of 
the property' covered by the two deeds of endowment, 
dated the 15th of February, 1900 (exhibit A24) and the 
4th of April, 1900 (exhibit A2).

By the Court.— The appeal is allowed in so far that Augt̂ st, 3i. 
the decree of the lower court is modified and the plaintiff’s 
suit dismissed in respect of the endowed property covered 
by the deeds, dated the 15tb of February, 1900 (exhibit 
A24), and the 4tli of April, 1900 (exhibit A2). The de­
fendant-appellant will get his costs from the plaintiffs- 
respondents in both courts qua the endoAved property.
The rest of the appeal is dismissed with costs.

Ajjpeal partly aUoioed.


