
suit from the plaintiffs. The appellant (Asafuddaula 
I{han)^^iil get his costs from the respondents Nos. 1 to Asap-
3 (Abdwl Ghaffar, Eaghubar Dayal Singh and Muiiaw- 
war Khan) in this Court in all events.

Ajjpeal cdloived.
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V.
A bd u l

G h a f f a r .

APPELLATE CIVIL. jT L a ,
_________ JJ.

Before Sir Louis Stuart, Chief Judge and Mr. JtisUce
Gokaran Nath Misra.

M AHESH BAKHSH SINGH ( P l a i n t i f p - /\ p p e l l a n t )  v .  1^27
BALA DIN ( D e f e n d a n t - e e s p o n d e n t ) . *

Pre-enLption— Suit hy a ■person not a co-sharer in the village 
but only related to the ■mortgagor, ■rnavntainahility of— 
Wajib-ul-arz conferring a right of pre-emj)timi on a mort
gage or sale— Suit for pre-emption not on mortgage hut on 
foreclosure, maintainahility o/,

Field, that no right of pre-emption exists in Oiidh, whe
ther under a custom recorded in the loajib-ul-arz or under the 
Ondh Laws Act, in a person who has got no proprietary right 
in a village. Eelationship alone is not sufficient to confer a 
right of pre-emption on any one; the clairoant must be a co
sharer in the village also.

Where under the terms of a icajib-td-arz a mortgage gives 
rise to a right of pre-emption and the person entitled to that 
right does not diose to enforce his right at that time, he cannot 
enforce the same right when the said mortgage is foreclosed 
under the terms of the same loajih-ul-orz.

Messrs. Ravi Bharose Lai and Raj Namin ShuJda, 
for the. appellant.

Mr. Ead/ia i?n5?ma, for the respondent.
Stua'rt, G. J. , and Misra, J. -Tliis is an appeal : 

in a pre-emption suit. In the year 1917 one Lachman 
Singh, defendant-respondent No. mortgaged a share

*Firsi; Civil Appeal No. 3 of 1937, against the decree of Pandit 
Damodar Rao Kelkar, Subordinate Judge of Rai Bareli, dated tlie 18th of 
October, 1926, dismissing .the plaintiff's claim.



1927 of Mohal Fateh Singli, situate in villfige Eaiima:ii, dis- 
bSbsh Bareli, to one Bala Din Sail, defeudj^nt-res-
Singh pendent No. 1. Oil the basics of the said mortgage, Bala 

B ala D in . Din Sail obtained a decree for foreclosure against Lacb- 
man Singii on the 4th of November, 1925,'which was 

Stuart, Made absolute. The plaintiff-appellant Mahesh Bakhsh 
c j., and ginffii T̂ vho claims to be a collateral of Laclinian Singh,
Misra,  J . ^  . . frr . ’

has brouglit the present suit for pre-emption, urging his 
claim on two grounds, firstly, that he is a co-sliarer in 
the Mo]ial and has, tberefore, a |)referential right to pur
chase the property in comparison with Bala Din Sali, 
secondly, that even if his co-sharership be not proved, 
he is entitled to claim pre-emption on tlie basis of a 
custom recorded in the village tcajih-ul-arz,

In defence it ŵ as contended on behalf of the mort
gagee decree-holder, Bala Din Sah, tliat the plaintiif vva,s 
not a co-sharer in Mohal Fateh Singh , in which tbe pro
perty in suit lay, and therefore lie liad no right to pre
empt. The custom set up by the plaintiff wus also de
nied.

The learned Subordinate Judge of Rae Bareli, who 
tried the suit, held that the plaintiff’s co-sharership was 
not established. He also held that the plaintiff had failed 
to establish the custom relied upon by him. On these 
findings he dismissed the plaintiff’s suit.

In appeal the same points have been taken on behalf 
of the plaintiff in the grounds of appeal. Mr. Jiam 
Bharose Lai, the learned Header for the plaintiff-appel
lant, did not press the point relating to the co-sharership 
of the plaintiff-appellant. He did not challenge the find
ing of the learned Subordinate Judge on that point. Î’lie 
only contention which was pressed by him was that his 
client’s right to pre-empt the property in spite of t̂he 
.fact that he was iiot a co-sharer was proved, and in sup
port of his contention paragraph 4 of the lowjib-nl'arz 
of tlie village Eanmau was relied.
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Paragraph 4 of the wajib-id-arz of the said village __
states r|hat the custom relating to transfer and inherit- 
ance itientioned in paragraph 4 of tlie iDajib-id-arz of vil- smon 
lage Malkha applies to this village also. Paragraph 4 of balâ ’din. 
the ivaiib-ul-arz of village Malkha relating to transfer 
and inheritance runs as follows :—

<« T 1 1  Stuart,iiivery co-siiarer has power to transfer ins share c. J., and 
b}' sale and mortgage, but this custonj obtains 
in our family and regarding it Ave have mu
tually arrived at a settlement, that so long
as the line of Mohan Singh, our ancestor, 
subsists, sale and mortgage cannot be effect
ed in favour of a stranger not belonging to 
that line.”

It is contended that, according to the said ioajih-td~ 
arz, it is not necessary that the plaintiff should be a co- 
sharer. It is quite sufficient for the success of his case 
if he can show that he belongs to the line of Mohan 
Singh. We regret we cannot accept this construction 
of the iDajih-'id-arz. vSo far as we are aware no right to 
pre-empt has ever been held to exist in Oudh whether 
under a custom recorded in the wajih-ul-arz or under the 
Oudh Laws Act (XVIII of 1876) in a person, who has 
got no proprietary right in the village. Eelationship
alone is not considered to be sufficient to confer a right
■of pre-emption on any individual. In our opinion, there
fore, the true construction to be placed upon the wajih- 
ul-arz is that the person having a right of pre-emption 
in this village Banmau in accordance with the terms of 
the wajih-ul-arz must be a person belonging to the line 
of Mohan Singh, and must be a co-sharer in the village.
The words of the can be considered to apply
only to a co-sharer in the village, who belongs to the line 
of Mohan Singh. In our opinion any other construction 
of the tvajih-id-arz would lead to absurd and impossible 
results. It is now admitted in appeal before us that, the
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plaintiff-appellant is not a co-sharer in Mohal Pateb 
M a h e s h  Singh. He is not, therefore, entitled to pre-efnpt,.

though he may be considered to belong to the Ime of 
Balâ 'din. Mohan Singh. This point alone is sufficient to dispose 

of the plaintiff’s appeal.
We would, however, like to mention another point,, 

c. J., and as it struck us during the course of tlie arguments of this 
Misra, J. Even if we accept the interpretation ai?bempted

to be placed upon the toajih-ul-arz by the learned Pleader 
for the plaintiff-appellant, there is a furtlier difficulty, it 
appears to us, in the way of the plaintiff-appellant. If 
the plaintiff-appellant Ire deemed to possess a right to 
pre-empt under the terms of the icajih-ul-arz it is clear 
that the said right must be deemed to have accrued to 
him, when the mortgage of 1917 was executed in favour 
of the defendant-respondent Bala Din Sah, on the basis 
of which he has obtained his foreclosure decree. The 
plaintiff-appellant brought no suit whatever to enforce 
liis right to pre-empt at the time of the execution of the 
mortgage of 1917. If he did not chose to enforce his- 
right of pre-emption at that time, it appf̂ ars to us, he 
cannot enforce the same right, when the said mortgage 
has now been foreclosed. Under the terms of tlie ivajih- 
iil-C LTZ, apart from tlie provisions of tlie Oudh Laws Act 
(XYIII of 1876), the riglit to pre-empt accrues only either 
in the case of a mortgage or in the case of a sale. There 
is no provision for the exercise of the right of pre-emp
tion in the case of a decree for foreclosure. Such a right 
can only be deemed to accrue to the plaintiff under the 
proYisions of the Oudh Laws Act. He does not profess 
to have brought his suit under the provisions of the said 
Act, because his claim could not be entertained under the 
said Act, since he is not a co-sharer. It, therefore, ap
pears to us that if the plaintiff takes his stand on the 

nmjih-ul-arz, he must bring his case Avitljin the four cor
ners oi wajih-'Ul-arz. The said document provider
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1927for pre-emption only in the case of mortgage and sale.

W® are, therefore, of opinion that the plaintiff lost his 
rigiî ,) to pre-empt, Avhen he did not bring the suit for Singh
pre-emption in respect of the mortgage of 1917. If he Bala Din. 
did not enforce the right of pre-emption in respect of that 
mortgage, he cannot obviously be allowed to pre-empt, 
when that riffht is lost to him and when the mortgage 'of°  o D Misra, J.
1917 has become free from the liabiJity of being pre
empted.

We are, therefore, of opinion that there is no force 
in this appeal and we, therefore, dismiss it with costs.

Appeal dismissed.

A PPELLATE  CIVIL.

Before Mr, Justice Muhammad Raza.
SAEJU SINGH (Plaintiff-APPELLANT) v. DHANI

RAM  (D e fb n d b n t-eb sp on d en t) .* ------— — -

Civil Procedure Code (Act V of 1908) order XXKII ,  rule 
4(3)— Guardian ad litem for a suit, appointment of— Con
sent of a person to he 'appointed guardian for a suit, ivhe- 
ther to he express—Implied consent of person to be ap
pointed guardian litem . ^
Held, that the consent of a proposed guardian ad litem 

required by sub-rule 3 of rule 4 of order X X X II  of the Code 
of Civil Procedure need not be express, but it may be an 
implied one. Vasireddi Sriramulu v. Putcha Lakshminara- 
yana (1), Chhattar Singh y . Tej Singh (2), Thakur Tajeshwar 
Dutt V. Lakhan Prasad Singh (3), and Shia^n Bahadur and 
others v. Brij Ki'shore and others (4), relied upon.

Mr. Hakim uddin, for the appellant.
Mr. D. K. Seth, for the respondent.
*Second Civil Appeal No. 179 of 1927, against tlie decree pf Pandit 

SieonaJ'ain Tewari, T'irst Additional Subordinate Judge, Lticknow, dated the- 
8th of Febmary, 1937, reversing the decree dated the 30th of September,
1926, of M. Miinir-ud-din Kirrnani, Second Munsif, Lnclmow District. *

(1) (1924) I.LE.., 47 Mad., 783. (2) (1921) 48 AIL, 104.
(3) (1923) I.L.E.. 2 Pat., 296. (4) (1927) 4 O.W.N., 356.
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