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APPELLATE CIVIL.

Before Sir Louis Stuart, Knight, Chief Judge, and 
Mr. Justice Wazir Hasan.

1927 i\[AHABIK AND ANOTHER (DeFENDANTS-APPELuATSITS) V .

DWARKA AND ANOTHER ( P l AINTJPFS) AND EAM
PRAS/VD AND OTHERS ( D e f e n d a n t s - r e s p o n d e n t s )

Family a.rrangemeiit— Contro'Dcrsy as to whether a certain 
Hindu died as separate or joint with his brothers— Com­
promise in revenue court— VaMdity mid binding effect of 
compromise, whether challengable in a civil court.

The essence of a faniily arraiigenieiit lies in an atljustment 
of conflictiiig claims bona fide msule and recognized on both 
sides with' the object of putting an end to a con­
troversy. It is not permissible to raise and to obtain a trial 
of the issue as to title in a subsequent litigation and obtain 
a finding thereon and then to determine in favour of the 
validity of the arrangement if it falls in line with the finding, 
[Tej  ]3ahadur Khan v. Nakko Khan (1) and Miles v. New 
Zealand Alford Estate Company (Q), relied upon.]

Mr. Bisheshwar Nath Srivastava, for the appellant.
Mr. P. Se7i, for the respondents.
Stu art , C. J. and H asan , J. :— This is the appeal 

by Mahabir, defendant No. 4, and Musarnmat Jai Dei, 
defendant No. 5, from the decree of the Second Addi­
tional District Judge of Lucknow at IJnao, dated the 
14th of August, 1926, reversing the decree of the Addi­
tional Subordinate Judge of IJnao, dated the 23rd of 
September, 1925.

The facts are as follows
One Musanimaf Maharani died on t1.ie 29th of 

March, 1917, possessed of a 2 annas, 8 pies zamindari 
share in village Mawaiya, pargana Ghatampur, in the

*Second Omr Appeal No. 42̂  onU26, against the clecree, dafou the 
: 14th of Aug\iat, 1926, of Jotendra Mohan Basil, Second Additional i-listrict

Judge, Lucknow, reversing the decree, dated the, 23rd of September, 1925,
: of Sitla: Sahai, Additional Subordinate Judge of Unao, decreeing' the 
■ plaintitts’ suit for possession,.

(3] (1896) 32 C h .D . 266.



district of Unao. Proceedings in respect of mutation 
of names in the revenue records in place of , the deceased m̂ habie 
Mnsammat Maharani ensued. The plaintiff No. 1, b̂ vaeka. 
Dwarka, claimed title in those proceedings to the entire 
estate heid by her on the ground that it had developed 
on her from her husband KaJka, who Avas a separated 
member of a Mitalishara Hindu family. This claim of 
title was resisted by the opposite party in those proceed­
ings and that party is now represented by the defendants 
in the suit, out of which this appeal arises. The case 
of this party was that Kalka formed a joint Hindu fami­
ly with his brothers Mukta and Bhawani, and that tlie 
family owned an 8 annas share in the village; that Kalka 
predeceased his brotliers and that the estate in its entire­
ty devolved upon Mukta and Bhawani by right of sur­
vivorship. The party claimed title to the entire estate 
■fts representatives of Mukta and Bhawani.

On this claim of right as put forward by Dwarka, 
the plaintiff, and by the opposite party, the defendants, 
the obvious controversy which arose between these two 
parties called for a decision of a question of fact as to 
whether Kalka had died as a separated member of the 
family or in the state of jointness with his brothers 
Mukta and Bhawani. Admittedly the death of Kalka 
had occurred about 40 years before the controversy had 
■arisen. Eventually these two claims of right exclusive 
of each other were amicably decided in the court of Eeve- 
nue by means of an application of compromise, dated the 
12th of May, 1917. The plaintiff, Dwarka, also made 
a statement before the court in support of the terms of 
the compromise. According to those terms and the 
plaintiff’ s statement both sides recognized a pre-existing 
titJ^in each other to certain fractional shares of the entire 
estate wlrich wa-s lield by Musammat Maharani at tlie 
time of her death, that is the 2 annas, 8 pies share. Ac­
cording to that compromise Dwarka got 8 pies and tlie
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__ _____ remaining 2 anuas were divi(i(?d iunongat ten per8oni=t
MAHABiR arrayed ou tlie side oi' the oppoaite pa,i*t.y and now re|)re- 
dtvabka. sented by the defenda.iits. Mutation of names was* ac­

cordingly made on tlie BOtli of July, 1,917.
Stuart, Peace reigned siiice but apparently oiie^Bisliun

I^ayal, plaintiff No. 2, appeared on, tlie scene and has 
caused disturbance. He has taken a conveyance of a
11 pies share in the j)roperty in suit from Bwarka and 
iiaa ]auncl.ied tlie present suit. The case stated in tlie 
philut is that the comproniise and the stalenient of the 
plaintiff in recognition of the defendants’ title Avas frau­
dulently obtained from Dwarka by the defendants, 
that the conijjromise was invalid i‘oi‘ tlu', rcMison tluit it 
was unregistered and also for the reason that it. M̂as with­
out any consideration and tlint tfu' title to the ‘2 annas, 
8 pies share lay exclusively in the phxintifl', Dwarka, on 
tlie ground that Kalka, the husband of MiiScimmat Malia- 
rani, was in enjoynienli of that share as a separated nieni- 
ber of the family.

The defence to tliis suit was as follows :—
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Tlie validity of the compromise was insisted upon,. 
, the jointness of Kallai with liis brotliers, IMukta and 

Bbawani, was pleaded and the devolution of tlie estate 
on Kalka’s death upon M’ukta and Bliawaiii by right of 
survivorship -was alleged.

The court of lirst instance found on the question of 
fact in favour of the defendants. It also found on the 
question of law in favour of tlie validity and binding 
character of the compromise. The result was that that 
court dismissed the suit. On appeal by the plaintiffs 
the findings of the learned Additional District Judge, are 
that Kalka died in a state of separation from his Jiso- 

; brothers possessed of the 2 annas, 8 pies share in dispute 
and that on his death it devolved on his widow, Maisam- 
mat Maharani, by right of succession. He also found



tlial; in this state of facts Dwarka, plaintiff No. 1, was 
tile sole lieir by right of inlieritance to the estate of M-̂ âbir 
Kalka on the death of Musammat Maliarani as he was dtvarka. 
the nearest relation of Ealka in the pedigree when the, 
lady died. On the question of the plea of fraud affecting stuaH, 
tlie validity of the compromise his finding is that fraud iiasdnTf. 
has not l̂ een proved. On the question as to whether tlie 
ccunproriiise was otherwise binding he is of opinion 
that it is not a compromise in tJie sense of family ar­
rangement because to quote his words ‘ ‘ family arrange­
ment is alwa3̂ s a matter of give-and-take. There can 
be no family arrangement when one party has iiotliing 
to give and has every thing to take. In the present case 
the defendants had nothing to give to the plaintiff since 
they had no right to Ealka’s inheritance. The sugges­
tion on behalf ol' the respondents (defendants) was that 
it was an adjustment of a disputable right. In rny opi­
nion it was not, for tlie case Avas one of no right and not 
of^a disputable right.”

The learned Additional Judge’ s finding that tlie 
compromise is not binding on the plaintiff is challenged 
in second appeal before ns. We have come to the con­
clusion that the challenge must be given effect to. The 
essence of a family arrangement lies in an adjustment’of 
conflicting claims bona fide made and recognized on both 
sides with the laudable object of putting an end to a con­
troversy. If it were permissible to raise and to obtain 
a trial of the issue as to title in [l subsequent litigation 
and obtain a finding thereon and then to determine in 
favour of the validity of the arrangement if it falls in 
line with the finding no Gompromises will hold good in 
the**end. The matter was discussed at some length by 
Gokaran Nath Misra, J., in the case of Tej Bahadur 
Khan v. Nakko Khan (1) and we agree with the opinion

(1) (1926) 3 O.W.N., 993.
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1Q27 expressed therein. In the case of Miles y . Ncad Zealand
M a h a b o  Alford Estate Company (1), B o w e n , I j . J . ,  said ; —1?.  ̂ * 
Dwaeka. “  If an intending litigant hona fulG  forbears a

rig'lit to litigate a question of.hiw or fact 
Stuart, which it is not vexn.tioiis or frivolous to

mfan litigate, be does 'give np sometliing of
value. It is a mistake to sn])pose it is 
not an advantage,.which a snitor is capable 
of appreciating, to be able to litigate liis 
claim, even if he turns out to be wrong.”  

We, therefore, allow this appeal, set aside tlie de­
cree of the court beloAv and restore the decree of the 
court of first instance with costs in all courts.

Appeal allowed.
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APPEJXA TE  CIVIL.

Before Mi\ Justice Wazir Hasan.

1927 JANGr B A H A D U E  SINCtH  (P lain 'I'Iff -apprllant) v .
28. S A T N A R A IN  S IN G H  (D efiw dant - rrspondent).*- “

Oudh Land Reveyiue Act {XV11 of 1876) accUons 16 and 17— 
Circulars issued for conduct of first regular settlement, 
whether have force of law— Jarnabaiidis prepared at the 
last settlement— KJiataunis prepared at the first re(jvlar 
settlement— Entries of rent in janiahandis and khatatinis 
of last settlement, presumption of correctness of:

The fi.rst regular settlement was conducted nnder the rules 
of procedtire formulated by the Reyenue authorities with the 
sanctiQii of the Chief Commissioner of the Province in the 
form of several circulats. These circnlars have, therefore,, 
the force of law.

The circulars containiug' the roles of procedure forraulafced 
by the Eevenue authorities with the sauetion of the Chief

•aecood Bent Appeal No. 17 of 1927, against the decree, dated I he 
;28th of.January, 1927, of W. Y .  Madelcv, District Judge of Rae B a r e li,  
reversmg the decree,: dated the 29th of April, 1926, of Ram Rai, As-̂ istant 
Lollectoty Bu’st Glass, P̂ S'̂ fcabgarb, decreeing tlie plairitill'B suit.

^ (1) (18S6) m  Gh. 266. "


