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under section 31 of the Court Fees Act is no part of the sentence 
so as to make it a sentence of fine within the terma of seotion 413, 
Code of Criminal Procedm-e. The order is therefore not appeal- 
able. This application is refnsed.

Application rejected.

H .  T . H .

APPELLATE CIVIL.

1893

Madan
M a m d u l

V.
H a r a j t

G b o s e .

Before Sir W. Comer Petlieram, Xnir/Jit, CMef Justice, and Mr. Justice
GAosa,

CEISP (Ue3?endant) V. WATSON (Piaintifi'),
Jurisdiction— Civil Procedure Code {Act ^ I V  of 1882), s. 16 (e), 

proviso—Secorder of Rangoon, jurisdiction of.

The plaintiff sued in tlie Court of ilio Eecorder of Rangoon to reeoyer 
damages for trespass on land in his own possession, situate outside the 
limits of tlio original jurisdiction of the Eecordsc'a Court; asking at the 
same time for an injunetioa rostraining the defendant from furtKer acts of 
trespass. Both, plaintifi; and dcfenda,nt resided -witMn the limits of the 
original jurisdiction of the Recorder’s Court. Keld— (1) that the plaintiff 
having alleged that the land was in Ms po.saossion, was not entitled to the 
benefit of the proviso to section 13 of the Code of Civil Procedxire; and (3) 
that a suit for damage to land cannot he said to be a suit for which relief 
can he entirely ohtained through the personal obedience of the defen­
dant, even though it may be joined with a claim for an injunction; and that 
for the above reasons the Eacordor had no Jurisdiction to try the suit.

T h i s  was a suit brought in the Court of the Recorder of 
Eangoon to recover damages for trespass and for an injunction.

The plaintiff alleged that on the 27th March 1891, at a time 
■when he was in possession of a piece of land, known as Extra 
SuTbiu'han allotment, 3rd class, No. 453, Eokine Circle, the 
defendant and his servants broke into and' entered upon this land 
and out and oarried away a quantity of grass growing thereon; 
he claimed Es. 500 as damages, and asked for an injunction 
restraining the defendant from further aots of trespass.

*  Appeal from Original Decree Fo. 296 of 1891, against the decision of 
W . F. Agnew, Esq., Eecorder of Kangoon, dated the 7 th August 1891,

1893 
Jtine 29.



■Watsoit.

1898 The land In suit was situate just without the limita of the ori- 
— ginal jtmsdiotion of the Eeoorder’s Court; but both the plaintiff 

V. and the defendant resided -within suoh limits.
The defendant contended that the Court had no jurisdiction to 

try tho case; but that if jurisdiction were found, he by way of 
counter-claim asked for damages against the plaintiff for an 
alleged trespass on some adjoining land.

The learned Eecorder held that tinder section 16 (e) of the Ci?il 
Pi’oceduro Code he had jurisdiction, and on the merits found for 
the plaintiff.

The defendant appealed to tho High Court.

Baboo' Eem Ohuncler Banerjee (with him Baboo Tfmahali 
Mookerjee) for tho appellant contended that the Eecorder had no 
jurisdiction.

Mr. Amoorth (with him Mr. Eddis) for the respondent, con­
tended that the plaintiff was not oven suing the owner, nor did 
the plaiatifl; claim any title to the land; and os to the prayer 
for an injunction cited Majm̂ ohun Bose v. Hast Indian Railway 
Oompany (1), and on the question of jurisdiction referred to the 
oases of Bagrcm v. Moses (2) and Juggodimba Dome v. Piiddo- 
money Dome (3) as being cases in which suits have been brought 
for land out of the jurisdiction; and distingmished the case of 
Delhi and London BanJc v. Wordie (4) and also cited Ohintaman 
Narayan v. Madharav Venlmtesh (5).

The judgment of the Court ( P e t h e i u m ,  CJ., and G h o s e ,  J , )  

was delivered by
P e t h e r a m ,  C.J.—This is an appeal from a judgment of the 

Eecorder of Eangoon, and for the piu'pose of what I  have to say, 
tho simplest way is for me to read tho plaint, which is a very short 
one. The plaint states that “  the xilaintifi! was, on the 27th day 
of March 1891, in possession of a pioce of land known as Extra 
Suburban allotment, 3rd class. No. 455, Eokine Circle, Hmawbi 
Township, Hanithawaddy district.

(1) 10 B. L. E„ U\. (3) 15 B L, R., 318,
(2) I  Hydo, 284. (4) I. L, E., I Calc., 349. '

(5> 6 Bom. I-L 0. A. C„ 29.
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“ 2. ■ The defendant, on the said 27tli day of Marcli 1891, and 1893
■wliilo tbe plaintiff was in possession as aforesaid, broke into and 
entered upon the said land, accompanied by certain servants, and 
cut and took and carried away a quantity of grass growing upon 
the said ‘ land’ and the plaintiff claims, first, Es. 500 damages 
for the wrong complained of, and for the costs of the suit; and 2nd, 
an injunction restraining the defendant from any repetition of the 
acts referred to. ”

Upon the plaint' being filed the defendant took various 
objections. The first objection whioh ho took was that the land 
was outside the limits of the Rangoon Municipality, and that 
therefore the Recorder of Rangoon had no jurisdiction to try the 
suit; and he also took objections on the merits.

The learned Recorder, who tried the cause, came to the conclusion 
that he had authority to try the cause by virtue of the proviso to 
section 16 of the Code of Civil Procedure, and that the plaintiff 
was right on the merits, and he gave the plaintifi a decree for 
Rs. 500 damages, that being the amount "which the plaintilf 
himself claimed, and he gave the plaintiff an injunction. Prom 
that decree the defendant has appealed, and both points have been 
argued before us.

W o think that the Recorder of Rangoon had no jurisdiction to 
try the suit at all, and that being he case, it would be improper 
for us to express any opinion as to the merits, inasmuch as we 
have no more jmisdiction to do so than the Recorder had.

It is admitted, in fact it is part of the case of both parties, that 
the land in respect of which the trespass mentioned in the plaint is 
said to have been committed lies outside the limits of the Munici­
pality of Rangoon and outside the civil jurisdiction of the Record­
er of Rangoon ; and it has not been contended, and it cannot be 
contended, that the Recorder had any jurisdiction to try this suit 
imless it comes within the proviso upon which ho relies.

The proviso is a proviso to section 16, and the portion of the 
section which applies to this suit is as follows:— “ Subject to the 
pecuniary or other limitations prescribed by any law, suits for the 
determination of any right to or interest in immoveable property 
or for compensation for wrong to immoveable property, shall be
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W a i 'so it .

1893 iustifcitted in the Court witliin the local limits of whose jmisdiotiou 
tbe property is situate,”  The plaint which I  have just read is a 
plaint for compensation for -wi'ong to imraoveahle property, with an 
added claim ior an injiaiotioii. to xegtxaiu th,e defendant irom conti- 
nuing the wrong, and it is dear that unless it is within the proviso 
it is -within the intention of the section, which says that such a suit, 
that is to say, a suit for conapensation for -wrong done to immove- 
able property, shall be instituted in the Court within the local 
limits of whose jurisdiction the property is situate. The proTiso 
is, “  provided that suits to ol)tain relief respeoting, or compensa­
tion for -wrong to, immoveable property held by or on behalf of 
the defendant may, when the relief sought can be entirely obtained 
through his personal obedience, he instituted either in the Ooui't 
■within tho local limits of whose jurisdiotion the property is situate, 
or within the local limits of whose jurisdiction, he actually and 
voluntarily resides, or carries on business, or personally works for 
gain.” Now, it is not disputed • that the defendant does reside 
within the local limits of the Reoorder’s Court, and the view which 
the learned Recorder has taken is that, that being so, he has j-uiis- 
diction to try this particular suit against this particular defendant.

Let us look at the proviso and the plaint. The plaint, as I said 
just now, is for damages for a trespass, said to have been com­
mitted on the 38th March 1891, upon land which is said, in the 
plaint, to be in the possession of the plaintiffl, and the question is, 
can it come within the meaning of the proviso ? The proviso 
relates to immoveable property held by or on behalf of the 
defendant, and it cannot be contended, it seems to us, that when 
tho plaintiffl, for the purpose of obtaining damages for the purpose 
of founding his action, alleges that tho property is in his possession 
and has been trespassed upon by the defendant, he is at liberty 
to say, for tho purpose of bringing it within this proviso, that 
it is held by the defendant. Therefore we think that it cannot 
come within the proviso, it being land not held by the defendant, 
according to the plaintiff’s own case.

But in addition to that we do not think that a claim for damage 
to land can fee said to be a claim which can be entirely obtained 
through tho personal obedience of the defendant, even though it 
may be, joined with a*'claim for an injxznotion.
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For these reasons we tliink that this was not within the proviso 1898 
of seotion 16, and that the Eeoorder of Eangoon had no jmisdiofcion 
to entertain this siiit, and that as this objection was taken at the 
trial, this aj>peal must he allowed and the suit dismissed with costs 
in both Courts.

Appeal dismissed.

T. A, P.
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■w.
W atson.

Before Mr. Justice Maojiherson ami Mr. Justice Beverley.

JAG-AT CHUNDEE EO Y and othees (Decrbe-holdees) v. iggg
IS W A E  OHTJNDER EO Y (JuD&MiBifi-DEBTOB).* March 38.

Attachment— Civil Frocednre Code (Act X I T  of 1S82), s. 266— Saleable 
^Tojierty—Sluire of partner in partners7iip husiness.

Tte stare of a partner in a partnersliij) business is “ saleable property” 
within tlio meaning of those TTords in. section 266 of the Code of Civil 
Procedure, and can therefore be attached and sold "by an execution creditor 
in execution of a decree against that partner.

BwariJca Molmn Das v. LucTcliimoni Dasi (1), Twfpuzzuil Mossein IGian 
V. Baglin Nath Ferslad (3), Beendyal Zul v. Jugdeep Narain Singh (3), 
and Paroatheeisam v. Bepanna (4) referred to (6).

In  this case the deeree-holders put in a petition stating that 
the judgment-debtor, Iswar Ohunder Eoy Ghowdhry, was the 
owner of a two-anna share of a certain partnership business, 
and prayed the Court to order realization of the unsatisfied portion 
of the decree by attachment and sale of the said two-anna share.
The Judge made an order on the petition that “  the prayer for 
sale of tho share in the partnership is rejected.”

From this order the deox'ee-holders appealed to the High Court.

* Appeal from Original Order No. 234 of 1892, against the order of 
W . H. M. Gun, Esq., District Judge of JSoakhally, dated fjie 3rd 
March 1892.

(1) I. L. E ., U  Oalo., 384.
(2) 7 B. L, E„ 186; 14, Moo. 1. A., 40. ,
(3) I. L. R., 3 Calc., 198 ; L. E., i  I. A., 247.
(4) L  L. E „ 13 Mad., 447.
(6) See the oases of Thama Singh r. Xalidas JRoo/, 6 B, L. E., 386; 

and Karimhliai t . Oonservator of Forests, I. L. E., 4 Bom.,
m . — M .


