
19̂ 7 conclusion toucliing the nature oi: an undisclosed purpose
Seiam or intention. The witnesses agree that, while tlie testa-
livt? tor invited others to sign as attesting witnesses, he ad-
T ® . dressed no such invitation to the sons, but asked tliein
NiTH explicitly to sign for the special purpose of expressing

their consent, with the view of avoiding dissensions in 
the future. The evidence, once it is accepted, shows 
that the act of each of the.m was, openly and palpably, 
with the knowledge of all present, tire act of- expressing 
consent, and nothing else. Their Lordships concur in 
the view of all the courts below that in such circum­
stances the signers were not attesting witnesses within 
the meaning of section 54- of the Indian Succession Act.

Their Lordships will accordingly humbly advise His 
Majesty that the appeal should be dismissed with costs. 

Solicitor for the appellant: H. S. L. Polak. 
Solicitors for the respondent : Barroio, Rogers, and 

Nevill.
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REYISTONAL CRIMINAL.

Before Si? Louis Stuart, Knight, Chief Judge and 
Mr. Justice Muhammad Raza.

P O E E  SAH (A ccu sed -a p p ltca n t) v. K IN G -E M P E E G R  
III y. 15, (OpPOSITE-PARTY-OOMPLAINAWT);'-  ̂ '

Crirmnal Procedure Code (Act V. of 1898), secMons 196(1) (a) , 
(b) and (c), 476.anf/ 537— Civil court’ s jurisdiction to 
take action under section 476 of the Code of Criminal 
Procedure in the case of offences covered by section-19B{l) 
(a) of the Code of Criminal Procedure— Irregularities, 
whether cured by section 537— Indian Penal Code sec­
tions 183 and lQQ-~^Attachment of the civil court, rcsis- 
iance to. , '
^ '̂here it was stated before a. Miinsif that certain pei.'sons 

had resisted  ̂a civil: court atta,chrnent and it was alleged that
*Ciiminal Eevlsipn : No. '12 of 1927, against the order,' dated the 3rd 

ol May, 19Ji7, of Sham Manohar Nath Sharga, Additional Sessions Jtidge 
of. Kheri,_'confirming the order, dated the 24th of March, 1927, of Prem 
Ghaticlra Seth, Magistrate, Birst Class, Kheri, convicting the appellant under 
sections 18ii and 186 of the Indian I’enal Code.^



they liad committed offences punisbable n.ndei' sections 183 
and 186 of the Jndian Peniil Cbde and the Mnnsif took action 

. under, the provisions of section 476 of the Code of Criminal 
Procedure, held, that under the provisions of section 476, as Si-'i-
iimended, a civil court has' anthority to make a preliminary 
inquiry afid record a finding' only in the case of an offence 
covered by present section 195(1), clauses (b) and (c), and as 
the offences in question are ofl'ences to which reference is 
made under section 195(1), clause (a), the Munsif had no 
jurisdiction under section 476’ of the Code of Criminal Pro- 
cedm'e to make a preliminafy inquiry and record a finding 
and had no authority to take security for the appearance of 
the accused. ■ He should have taken action under t.he pro­
visions of section 195(1), clause (a), and niade a complaint 
in writing to a'Magistrate.

There is distinct difference between the procedure to be 
adopti?d by the presiding officer of a civil court vinder the 
provisions of section 195(1) (a) and the provisions of section 
195(1), (6) and (c) . In the first case such an officer is in the 
position of an ordinary public servant. He exercises no quasi 
judicial function of any kind. In the second case he-i^ in the 
position of a presiding officer of a court and exercises^ quasi 
judicial functions.

As the Code stood formerly, irregularities in proceedings 
taken under section 476 were condoned but that i^rovision has 
since been omitted and it can only be taken that provisions 
under section 476 are not condoned as the law is now, and 
the provisions of present section 537 do not affect the matter. 
[hidarjit Singh v. King-Emperpr- (1) and King-Emperor v.
Rmn Nath Bux Singh-(^2>), followed.']

T he case was originally heard by P ull an , J ., who 
referred it to a Bench. His order of reference is as fol­
lows :—■

PuLEAN, J.— This is an applica.tion in revision of an 
■order of the Additional Sessions Judge of Klieri npholclitig 
the conviction and sentence passed upon the applicant for 
an offence under sections 183 and 186 of the Indian 
Penal Code.

The substantial ground fo  ̂ revision is that the tri ai 
was without jurisdiction because tlie prosecution was

(1) (1926) 3 0.\¥.N., 61ft. (2) (;192G) 3 O.W.N. 757.
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1927 ordered by a civil court under section 476 of the Code of
Do?.i., Criminal Procedure whereas no such action is possil)Ie

in the case of an offence under these sections whicli are 
included in clause (1) of suh-section {a) of section 195. 
The lower courts haÂ e held that the order of tlfe Munsif 
miij be taken to be a complaint as required l}y section 195 
(X) (a) and that the defect, if any, in the procedure is 
cured by section 537 of tlie Code. Were there no autho­
rity to the contrary I should myself be prepared to* accept 
the view of the court below. It appears to me that mh- 
clause (a) of section 537 is wide enougli to include any 
error or irregularity committed by the civil court in refer­
ring a case for prosecution to the Miigistrate. It does 
not appear that in such cases the accused person is in 
any way prejudiced. If he pointed out the error in the 
first instance, it could easily have been corrected and the 
order of the Munsif altered to a complaiut.

As it is it is far from clear what the Miinsif intend­
ed. His order is headed “ Application under section 476’ 
of the Code of Criminal Procedure”  and at the conclusion 
he orders the prosecution of the applicant, but he sent 
the order to the Deputy Commissioner meaning, no doubt, 
the District Magistrate, for necessary action, as though 
lie had made a complaint and not ordered a prosecution>

I find that two such cases have been before single- 
Judges of this Court previously and each of them inde- 

. pendently has taken the view that the Munsif was acting 
without jurisdiction and consequently the proceedings of 
the Magistrate should be set aside—Indarjit Singh v. 
King-Emperof (1), and in the same volume, 
King-EniperoT Y .  Ram Nath Bux Singh (2>). As I am 
not prepared to agree with this view of the law unlee-s it 
is established by a Bench of this Court, I direct that this 
application shall be laid before a Bench when tlie courts

a) (1926) 3 O.W.N., 618. (2) (1926) 3 O.W.N., 757.
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reopen after the yacation. TLie ap|)licant be releas- 
ed meantime on fiirnisIiiDg bail for Es. 250.

Mr. Hyder Hussain, for the applicant.
Tliji Government Pleader (Mr. H. K. Ghosh), for bJSob. 

tlie Crown.
StuyIrt, C. J. :— TLiis revision lias been referred to 

a Bencli by the Hou’ble Mr. Justice PuLiiAN in. order tliat 
there may be a pronouncement in respect of principles laid 
down by two of the learned Judges of this Court in sepa­
rate judgments. The facts are tliese. It was stated • 
before Mr. Paetab Shan.kar, Munsif of Ivheri, that cer­
tain persons iiad resisted a civil court attachnient and it 
was alleged tliat they had committed offences punishable 
in.ider sections 183 and 186 of the Indian Penal Code.
The learned Munsif took action under the provisions of 
section 476 of the Code of Criminal Procedure. He 
omitted to notice that under the provisions of that sec­
tion, as amended, he had only authority to make a pre­
liminary inquiry and record a finding in the case of ai:i 
offence covered by present section 195, sub-section (1), 
clauses (b) and (c). As the offences in question are 
offences to which reference is made under section 195
(1), clause (a), the learned Munsif had no jurisdiction 
under the provisions of section 476 of the Code of Cri­
minal Procedure to take the action which he took. Pie 
should have taken action under the .provisions of section 
195 (1), clause (a), and made a complaint in writing to 
the Magistrate in question. He had no authority to make 
a preliminary inquiry and recor(l a finding and he had no 
authority to take security for the appearance of tlie ac­
cused. There is distinct difference between the procedure 
to Be adopted by the presiding officer of a civil court under 

"^le provisions of sep;tion 195 (1) (a) and the provisions of 
section 195 (1) (b) and (c) . In the fn-st case such an officer 
is in the position of an ordinary ])ub]ic servant. Ph' ('X~ 
ercises no judicial function of nny kind. .In tho

V O L . I T .]  L U C K N O W  S E R IE S . ( )4 9



1927. second case he is in tliB position of a preBiding oBieer
DoTcT~ of a court a,nd. exercises' qtiasi jndicial funotions. The

point remains whether the coniplaint whicli he made 
Magistrate can be recognized as a eonipUiint 

upon which action could be taken. I am of p])inion that 
it cannot he so recognized, and I do not consider tliat the 

St-uart, c. J. pj-ovisions of present section 537 ali'ect the matter. As 
the Code stood formerly, irregularities in proceedings 
taken under section 476 were condoned but that provi­
sion has since been omitted and it can only be taken tliat 
provisions under section 476 are not condoned as tlie law 
is now. Thus we have it that these pi’oceedings were
started without jurisdiction. I arn in complete accord
with the view of the law stated by my learned brother tlie 
Hon’ble Mr. Justice R a z a  in Indarjit Singh v. King- 
Emperor (1) and the ITon’ble Mr. Justice H as an in 
King-Emperor v. Ram Nath Bux Singh (2). Tlie result 
is that I would set aside the conviction and sentence and 
cancel the applicant’ s bail bond. I have, however, to* 
note til at in my opinion the question as to whether he 
did or did not resist the execution should be tried out on 
the merits. As the matter stands he has escaped with an 
acquittal on a technicality. It wnll be open to the learn­
ed Munsif now to make a written complaint under the 
provisions of section 195(1) («) and refer the matter to be 
tried out on its merits. Any punishment nn'dergone by 
the accused will, of course, be taken into account should 
it happen that the applicant is convicted.

E a z a ,  J. I conciu’.
B y the Court. :■—The proceedings are quashed, 

the conviction and sentence are set aside and the bail 
bond is cancelled.

Conviction set aside.

T H E  IN D IA N  L A W  R E P O R T S ,  [vOL. I I .
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