
nature is admissible. The quesLion as to what weight
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ÊfPÎROB.

itAM is to be given to this evidence will be decided in the
peasad in^iividual cases of each ]:)articiilar appelhint.' Ob­

viously, when a nian has made an identification ii! jail 
proceedings and has been unable to repeat that identi­
fication in court, liis evidence of identjlicatioii. will 

j] be wealvened but, in the circumstances v\rhich we liave
detailed, the evidence is acbnissible. Its value will be 
considered separately........................ .....

PR IV Y  COUNCIL.

On Appeal from the Court of the JudicM’iil ('Vnnmis- 
sioner of Oudli.

P- G. SHIAM SUNDAE SINGH (D e f 'e n d a n t )  v . JAGANNATH 
OrfoK?! IS. SIN G H  (P la in tiff) .*
~ Will—Attesting loitness— Validity of bequest— Persons sign­

ing as token of eonsant to provisions— Indian Succession
Act (X of 18&5) Section 54:.
In the will of a deceased Oudh talnqdar tliere a.ppeared 

below the signatnre of the testator seven signatures beneath’ 
one another; the first and the last three were of persons who 
admittedly signed as attesting witnesses, the other fovir sig­
natures were of the four sons of the testator. The word 
“ witness”  appeared opposite each of the seven signatnres. 
Evidence as to what occurred when the will was executed, in 
conjunction with its tern:is, showed that the four sons had 
signed at the request of the testator, not for the purpose of 
attesting his signature, but as a token of their consent to the 

■ provisions of the will. •
Held, that the testator’s sons were not persons ‘ 'attesting”  

the will within th e ‘'meaning of section 54 of the Indian 
Succession Act, 1865, so as to render void bequests to them 
made by the will.

Decree of the Court of the Judicial Oommissioner affirmed.
CONsohiriATED Appeals (No. 6 of 1927) from* two 

decrees of the' Court of the Judicial Commissioner of
: ^Present DAUhtm, Jjotd W a rb in g to n  o f C lyffe, Mi*. J u s 'ice
X3-0F?'. fiiid Sir L ancblot Sa n b ek so n . ■ ' ; ■



Oiidli (N o Y c iiib e r  25, 1924) affirming a decree of the 
8iibordii]ate Judge of Partabgarli. SamT

. . .  SUiVD.AB
l.lie question in the appeal was whether legacies Sisgh

provided by the will of a deceased Oiidh taliiqdar in JaIV.v-
faYolir of liis sonw were void nnder section 54 of tlie In- sm™.
dian SuccesBion Act, 1865, by reason of the sons being 
attesting witnesses of the will.

Botli courts in India had held that the signatures of 
the sons had not been attaclied to the will as attesting 
witnesses within the meaning of that section.

The facts appear from the judgment of tlû  Judicial 
Committee.

19.27, July 15. De Gruyther, K.G., and Dube, for 
the appellant.

Dunne, K . G and H yam , for the respondent.
October 18. The judgment of their Lordships was 

delivered by Mr. Justice Duff ;-~-This is a eonsolidated 
appeal from two decrees, both of the 25th of ISFovember,
1924, of the Court of the Judicial Commissioner of Oudh 
at Lucknow, which ŵ ere pronounced in an appeal from 
the Subordinate Judge of Partabgarh. The question 
raised by the appeal is wdiether certain legacies in a will 
of the late Drigbijai Singh, a taluqdar of Athgawan, in 
the District of Partabgarh, are valid, and the ansŵ er to 
this question must be governed by the determination of 
the issue, which was the real issue in the courts below, 
whether or not the legatees entitled to the benefit of these 
legacies, if valid, signed the will as attesting witnesses.

The Conrt of the Judioial CommiBsioner held, affirm­
ing the decision of the Subordinate Judge, that this 
issue must be determined in lavonr of the respondents.

.„-The testator, by liis wdll, appoint(',d liis eldest son,
Lai Bahadur Singh, as taluqdar after him, and gave to 
each of his three younger sons,: Jagannath Singli, lian
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Bahadur Singii, and Jang Baliadui' Ringli, t;ortai!) viJi- 
*SHm̂ ages out of tlie taluqa, to be lieJd a])f-to]iitely witli lierit- 

able and transferable rights as under proiirietors if and 
jaLn- wished to separate from their
sra™ eldest brotlier; but “ so long as they live in union among 

themselves with the taluqdar,”  the taluqa was to remain 
undivided and the income therefrom ŵ as to be “ spent 
on tlie whole family/’ aft̂ r̂ paying government and 
village dues.

The testator also directed the division of his' mov­
able property in case of a, separation, and by [paragraph 
8 he declared —

“ I  have executed this will witli tlie consent of al], my 
sons and have got them to sign it as witness with this very 
purpose so that this will may be acted upon fully and they 
may not quarrel among themselves after my demise.”

As to the genuineness of the will there is no dispute. 
Admittedl}  ̂ also, disregarding the signatures o‘f the testa­
tor’s four sons, the execution of the will is attested l)y a 
sufficient number of attesting witnesses, in conformity 
with the law in force in the Province of (3ud]i.

As would appear from an inspectioii of the transla­
tion of the will, which is the plaintilf’s exlubit 1, as- 
reproduced in the record, it was signed by tlie testator 
as “ executant,” and below the testator’s signature, after 
the signature of one of the witnesses, who, it is not dis­
puted, was an attesting witness, there are tlie signatures, 
of his four sons, and, below them, the signatures of three 
other persons who also admittedly signed as-attesting wit­
nesses. In the margin on the left of these signatures,, 
and just above the signature of tlie first attesting witness,, 
appears the word “ witnessed”  ̂ The appellant, who is 
the son of the eldest son of the testator, on the strength 
of a passage in the judgment of the Subordinate Judge, 
contended that in the original will the word “ witness’ ^
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appearsi opposite eacli of tlie signatures below the testa- 
.tor’s,'iiiclnding .those of tlie sons. As in ’their Lord-  ̂ Rhum 
ship’s opinion it is immaterial; for the purpose of decid- 
ing the qugstion before them, whether or not this was 
'the form of the original document, it may be assumed 
that the appellaait’ s contention upon this point is well 
founded.

The wdll is dated the 17th of December, 1886, and tlie 
testator died in February, 1889. In May, 1889, the 
name of the eldest son, Lai Bahadur Singh, was, pursu­
ant to the dispositions of the will, inserted in the muta­
tion register, in place of that of the testator. The eklest 
son having died in May, 1912, a joint application was 
made in the following July by the appellant and his three 
uncles (including the two respondents) in the Tahsildar’s 
Court for mutatiofi of names and the substitution of the 
appellant’s name for that of his father. Mutation was 
duly effected in conformity with this application.

Down to the death of .Lai Bahadur Singh, his three 
younger brothers had lived in union with Kim, and after 
his death these three brothers,Uncles of the appellant, 
continued to live with the appellant in joint family until 
the year 1914. -In July of that year the youngest son of 
the testator decided to separate from the joilit family, 
and an application by him to the Tahsildar’s Court, for ■" 
the substitution in the register of his name in lieu of that 
■of the appellant, in revspect of the villages bequeathed 
to him under the will, was not contested by the appellant, 
and accordingly was granted.

In June, 1921, the respondents having decided to 
separate from the joint family, applications were filed 
by tliem, requesting mutation of their names in respect 
of the villages to which they were severally entitled 
under the terms of the will. The appellant having raised 
the objection that the applicants ought first to establish : 
their title by a decree of the Civil CouBt, the applications

'V O L . II. j L U C K N O W 's e r i e s . 643



1927 were dismissed; and the re.spondents tlieii, hi May, 1922^
Bfiiam instituted the suits out of which this aiJpeal ariRbs.

SUSDAB

The Subordinate Judge held that the testimony of 
the three . îirvivin  ̂ sons of the testator as to tlie circum-N’-'-TH o • P 1 -n

SrsGH. stances coniiected with the execution of the will must 
be accepted as credible testimony. Tlie effect of this, 
testimony, as tlie learned Judge states it, was that the 
testator, tlieir fatlier, had summoned his four sons to his. 
presence, and, liaving explained tliat ]ie liad made a will 
leaving his property to them, asked them to attach their 
signatures to the wdll not as attesting witnesses, but in 
token Oi tlieir consent, whth a view' to avoiding disputes 
after his death; and that they attached their signatures  ̂
pursuant to this request. The Subordinate Judge ac­
cordingly found, and with him the Appeal Court agreed 
that the sons did not sign the will as attesting ŵ itnesses*

Before their Lordship’s Board, counsel for the appel­
lant admitted that the oral testimony narrating what 
occurred at the time of the execution of the will wa>s ad­
missible in point of law, and, indeed, as will be seen, 
upon it his substantive contention was founded; nor did 
Ire argue that there was any ground upon which the 
appellant could ask for a reversal of the concurrent find­
ings of the Indian Com'ts as to the credibility of that 
testimony. His contention wa.s that, although the posi­
tion of the signatures created only a presumption tliat 
they had been attached by the legatees as attesting wit­
nesses, which preslimption might be rebutted by parole 
evidence as to what actually occurred, still, fSince the 
Bignatnres Avere By reason of their position ex facie sig­
natures of attesting witnesses, that fact, when coupled 
wdth the fact disclosed by the oral evidence tiiat tliey were 
placed there in compliance with the testator’s request, 
v̂as sufficient to constitute the attaching of the signatures 

an attestation in point of law; and tliat consequently all
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questions of intention, Avliether of the testator, or of tlie 
persons wIjo signed their names, -\Yere without relevancy.' Shiam

As touching the effect of the evidence adduced on 
behalf of the respondents concerning what actually oc- jtaoav.
curred the execution of the will, their Lordships have
no hesitation in concurring in tlie view of all. the courts 
in India; nor can there be, in their opinion, any doubt as 
to the character of the acts of the testator’ s sons in 
placing their signatures upon the document, when the 
terms of the will itself and the facts disclosed by that 
evidence are taken into account. The testator himself, 
by paragraph 8, which is quoted above, had declared his 
intention; that paragraph, it is true, is not worded with 
the precision that might have been desired, but it would 
be a strange thing to give effect to it in such a way as to 
frustrate the obvious purpose of the testator in making 
it part of his will.

Its manifest object was to secure the co-operation of 
his sons in carrying out the dispositions of the will, and 
to do that by inserting  ̂ in the will a formal declaration 
that his sons, by appending their signatures thereto, had 
concurred in those dispositions. By reading the clause 
as declaring that the sons had signed the vsdll as attesting 
witnesses, one would ascribe to it a meaning according 
to which it would not only defeat the object of the clause 
itself, but nullify the distribution of his property which 
the testator was seeking to bring about in making his 
will. The more reasonable and natural reading would 
appear to be that the sons had attached tlieir signatures as 
concurrmg in the declaration contained in this paragraph; 
and this latter construction (under which this particular 
declaration would take effect, together with the will as 
a^hol.e) seenas to be enjoined upoti the courts by ŝ ^̂
7-1 of the Indian Succession Act,

, The issue as to the character of the acts of the res­
pondents does not for its determination depend  ̂upon any
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19̂ 7 conclusion toucliing the nature oi: an undisclosed purpose
Seiam or intention. The witnesses agree that, while tlie testa-
livt? tor invited others to sign as attesting witnesses, he ad-
T ® . dressed no such invitation to the sons, but asked tliein
NiTH explicitly to sign for the special purpose of expressing

their consent, with the view of avoiding dissensions in 
the future. The evidence, once it is accepted, shows 
that the act of each of the.m was, openly and palpably, 
with the knowledge of all present, tire act of- expressing 
consent, and nothing else. Their Lordships concur in 
the view of all the courts below that in such circum­
stances the signers were not attesting witnesses within 
the meaning of section 54- of the Indian Succession Act.

Their Lordships will accordingly humbly advise His 
Majesty that the appeal should be dismissed with costs. 

Solicitor for the appellant: H. S. L. Polak. 
Solicitors for the respondent : Barroio, Rogers, and 

Nevill.

64-6 t h e 'INDIAN LAW REPOIITS, [VOL. II.

REYISTONAL CRIMINAL.

Before Si? Louis Stuart, Knight, Chief Judge and 
Mr. Justice Muhammad Raza.

P O E E  SAH (A ccu sed -a p p ltca n t) v. K IN G -E M P E E G R  
III y. 15, (OpPOSITE-PARTY-OOMPLAINAWT);'-  ̂ '

Crirmnal Procedure Code (Act V. of 1898), secMons 196(1) (a) , 
(b) and (c), 476.anf/ 537— Civil court’ s jurisdiction to 
take action under section 476 of the Code of Criminal 
Procedure in the case of offences covered by section-19B{l) 
(a) of the Code of Criminal Procedure— Irregularities, 
whether cured by section 537— Indian Penal Code sec­
tions 183 and lQQ-~^Attachment of the civil court, rcsis- 
iance to. , '
^ '̂here it was stated before a. Miinsif that certain pei.'sons 

had resisted  ̂a civil: court atta,chrnent and it was alleged that
*Ciiminal Eevlsipn : No. '12 of 1927, against the order,' dated the 3rd 

ol May, 19Ji7, of Sham Manohar Nath Sharga, Additional Sessions Jtidge 
of. Kheri,_'confirming the order, dated the 24th of March, 1927, of Prem 
Ghaticlra Seth, Magistrate, Birst Class, Kheri, convicting the appellant under 
sections 18ii and 186 of the Indian I’enal Code.^


