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APPELLATE CIVIL.

Before Mr. Justice Gokaran Nath Misra.

w7 SHEIKH MUHAMMAD RAZA (DEPENDANT-APPELTANT) 0.
April, 6. SHEIKH RAFIQ HUSAIN anD aNOTHER (PLAINTIFFS-
T RESPONDENTS ). ®

United Provinces Land Revenye Act (IIT of 1901), scetions
141, 161 and 185, applicability of—>Sale in execution of
deeree for land revenuc obtained by landlord, whether
guverned by sections 141 and 161 of the United Provinces
Lund Revenue dct—Decree of superior propriclor against
under-proprietor for arrears of rent—Sale by Collector
jor arrear of Government revenue and by superior pro-
prietor in his decree for revenue paid, difference between.

Held, that the principles laid down in sectiong 141 and
161 of the United Provinces Land Revenue Act (ITT of 1901)
cannot be considered as applicable to the case of private salos
or to sales in execution of decrees obtained by private in- -
dividuals from the Revenue Court in respect of the Grovernment
revenue. The privileges attached to a sale held by a Collector
who proceeds to realize the arrears of revenue by selling the
land in respect of which that arrear is due, cannot be claimed
by a private person who pays the Government revenue in
respect of the land owned by another, or obtains a decree
for the same and sells land in execution of that decree.

TIf the Collector proceeds to realize the rent due in res-
pect of an under-proprietary holding, as vequived by scction
185 of the United Provinces Liand Revenue Act, and proceeds
to sell the land the provisions of section 161 would no doubt
be applicable in the case of such a sale; but the superior pro-
prietor, who has obtained a decree for arvears of rent, is
not competent to sell jhe land ignoring the previous incum-
brances and decrees on the said land. In such o case the
superior proprietor cannot take the same advantages which
have been conferred by the legislature on the Collector, when
he proceeds to sell the land to realize the arrears of Crovern-,
ment revenue whether suo moto or on an apphm,mon by the

* Second Civil Appeal No 45 of 1927, agmlnat fhe decree”bf i{'nshna
Nand Pande, Additional Subordinate D'udge of Sultanpur, dated th» 1ith
of November, 1926. .
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superior proprietor. [Seth Chitor Mal v. Shib Lal (1), Kinu
Ram Das v. Muzaffer Hosain Shaha (2), Gopi Nath Bagdi v.
Ishur Chendra Bagdi (3), Shivrao Narain v. Pundlik Bhaire
(4), Abdur Rahman Khan v. Bhawang Din (5), relied upon,
and Raja of Vizianagram v. Setrucherla Sonasekhararaz (6),
dissented from.]

Mr. Haidar Husain, for the appellant.

Mr. Ali Zaheer, for the respondents.

Misra, J.:—This appeal arises out of a suit
brought by the plaintiffs-respondents for a declara-
tion that defendant No. 1 had no right to sell in
execution of his decree against defendant No. 2 the
sarpat produce of certain land which had been pur-
chased by defendant No. 3. The plaintiffs alleged
that the land on which the sarpat grew formed part
of a 7 annas, 6 pies share of village Daryapur in
which they were co-sharers to the extent of 6 annas,

8 pies, and that, therefore, defendant No. 1 had*no

right to sell the entire sarpat growing on that land
in execution of his decree against defendant No. 2
to which they were no party. The plaintiffs, there-
fore, alleged that defendant No. 3 did not by his auc-
tion purchase acquire any right to the said sarpat so
far as their share was concerned and hence they
claimed a money decree in respect of the value of
their share in the sarpat from defendant No. 1, who
had appropriated the entire sale-price paid by
defendant No. 3 at the time of auction.

Among other defences one of the pleas raised,
with which alone we are concerned in this appeal, is
that the decree in execntion of which defendant No. 1
put the sarpat to sale was a decree for arrears of
revenue and consequently he was entitled to sell the

(1) (1892) TL.R., 14 - All, 278 (3 (1887) LIGR., 14 Cale,, 809,
. (BB ,
(3) (1895) T.L.R.; 22 Cale:, 800, (4) (1902) T.I.R., 26 Bom., 437
(5) Select Decision of Tnited Pro- (6) (1902) LI.R., 26 Mad., 686.
vinces Board of Revenue, No. 7 -
of 1888.
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entire produce of the land irrespective of the con-
sideration that the plaintiffs had previously obtained
a decree for their share in the said plot. The conten-
tion was that the revenue paid by defendant No. 1,
being in respect of the entire 7 annas, 6 pies
share was a charge upon the whole plot and the
plaintiffs could not enforce their decree by ignoring
the said charge. Both the courts below have over-
ruled this plea and granted the plaintiffs a decree in
respect of the value of their share in the sarpat grow-
ing on the land in dispute.

In second appeal the only point which was argued
before me was whether by payment of the Government
revenue defendant No. 1 could create a charge in
respect of the entire 7 annas, 6 pies share, which could
be enforced against the plaintiffs although they were
no party to the decree obtained by him. The learned
Counsel for the appellant relied upon the provisions
of sections 141, 161 and 185 of the United Provinces
Land Revenue Act (ITT of 1901). It was argued
that inasmuch as under section 141 it was laid down
that the revenue assessed on a mahal was to be the
first charge on the entire mahal, and also on the rents,
profits or produce thereof the rents, profits or produce
thereof could not be applied in satisfaction of a decree
or order of any civil court until all arrears of revenue
due in respect of the mahal had been paid. It was
urged that defendant No. 1 was, therefore, entitled
to sell in execution of his decree, which was in
respect of the Goveinment revenue, the whole produce
of that makal and was justified in ignoring the decree
of the civil court obtained by the plaintiffs in their
favour in respect of a portion of the said share. In
reply it was pointed out that the decree obtained by
defendant No. 1 was merely on account of arrears of
rent in respect of an under-proprietary tenure which
could not be considered as equivalent to arrears of
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Government revenue and that even if they could, the
contention raised by defendant No. 1 was not sound.

In my opinion the contention raised by defendant
No. 1 in this appeal cannot be maintained. There can
be no déubt that the legislature has, in enacting sec-
tion 141 of the United Provinces Land Revenue Act,
1901, laid down that the Government revenue assessed
on every mahal is the first charge on that mahal
and on the remts, profits or produce thereof. This
principle is necessary in order to give security to the
Government for realization of its revenues. It cannot
also be doubted that under section 161 of the said Act
lands appertaining to a mahal, if sold in lieu of
arrears of the Government revenue, shall be deemed
to have been sold free from all incumbrances. It
must, however, be pointed out that the principles laid
down in these sections of the Act cannot be considered
as applicable to the case of private sales or to sales
in execution of decrees obtained by private individuals
from the revenue court in respect of the Government
revenue. The privileges attached to a sale held by
a Collector who proceeds to realize the arrears of
revenue by selling the land in respect of which that
- arrear 1s due, cannot be claimed by a private person
who pays the Government revenue in respect of the
land owned by another, or obtains a decree for the
- same and sells land in execution of that decree.

The principle laid down in section 185 of the Act
does not lay down any new principle but only provides
that in case the rent of any under-proprietary tenure
falls due the superior proprietor may apply in writing
to the Collector to realize the same; and the Collector
may, if he is satisfied that the amount claimed is due,
shall proceed to recover such arrear of rent from the
defaulter as if it were an arrear of Government reve-
nue. If the Collector, therefore, proceeds to realize
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the rent due in respect of an under-proprietary hold-
ing and proceeds to sell the land the provisions of sec-
tion 161 would no doubt be applicable in the case of
such a sale. The point, however, remains whether a
superior proprietor, who has obtained a decree for
arvears of rent is competent to sell the land ignoring
the previous incumbrances and decrees on the said
land. I am of opinion, as indicated above, that in
such a case the superior proprietor cannot take the
same advantages which have been conferred by the
legislature on the Collector, when he proceeds to sell
the land to realize the arrears of Government revenue
whether suo moto or on an application by the superior
proprietor.
1 am glad to find that this view of mine is sup-
ported by a number of decisions of the Allahabad,
‘alentta and Bombay High Courts. In Seth Chitor:
Mal v. Shib Lal (1) the learned Judges of the Allah-
abad High Court laid down that the legislature had
not given or recognized in the North-Western Pro-.
vinces any right of charge or lien in favour of a
person paying the Government revenue on behalf of’
another, nor did it provide any means by which such
a charge could be enforced. This was a case in
which a co-sharer lambardar had obtained a decree:
in a court of revenue under section 93, clause (g) of
the North-Western Provinces Rent Act (XIT of 1881)
for recovery of the arrears of revenue paid by him
and in execution of that decree had sold the lands in
respect of which the -arrears had been due and the
question was whether he could ignore a previous mort-
gage decree and the sale thereunder.
dection 146 of the North-Western Provinces Rent
Act (XIX of 1873) which laid down the same principle’
as is covered by section 141 of the United Provinces:

Land Revenue Act was relied upon in support of the:
(1) (1892) LLR., 14 AlL, 273 (F.B.).
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principle stated above. Epgr, C.J., in an elaborate
and exhaustive judgment dealt with the contention
whether a private person who paid the Government
revenue in respect of the land belonging to another
person could obtain a lien or charge over that land in
respect of the amount so paid and held that the conten-
tion could not be considered to be sound. This opinion
was concurred in by Tyrrerr, Kvox and Bram, JJ.
though Mammoon, J., dissented. In Kinu Ram Das
v. Muzajfar Hosain Shaha (1) a Full Bench of the
Calcutta High Court had also taken the same view,
that a co-sharer, who had paid the whole of revenue
in respect of a mahal and had thus saved the entire
estate, could not by reason of such payment acquire
a charge on the share of his defaulting co-sharer.
This case was quoted with approval in the Allahabad
case cited above. In Gopi Nath Bagdi v. Ishur
C'handra Bagdi (2) Picot and STEVENS, JJ.; held that
where the plaintiffs and defendants were co-tenants in
a certain jote which was sold by auction in execution
of a decree for rent and the plaintiffs paid the decretal
amount and got the sale set aside, they could not by
such payment acquire a charge on the shares of their
defaulting co-tenants. In Shivrao Narain v. Pundiik
Bhaire (3) Jenkins, C.J., and Crowe, J., took the
same view. Two principles are, therefore, clear:
firstly, that to acquire a charge on the lands in respect
of which the Government revenue has been paid there
must be an express statutory provisjon of law justify-
ing such a charge; secondly, that where a particular
land is described by the statute to be liable to be sold by
the Collector free from all incumbrances that provision
cannot be availed of in the case of a private sale or in
the case of a sale held in execution of a decree obtained

(1) (1887) I.L.R., 14 Calc., 809, (2) (1885) T.1..R., 22 Cale., 80C.
(8). (1902) I.L.R., 26 Bom., 437,
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by a private person in respect of the arrvears of Gov-
ernment revenue. In Chandra Bhal v. Suraj Prasad

wao Raza and others (1), Cmamier, J. C., (now Sir EDpwarp

v,
SHEIEE
Rariq
Husary,

Migra, J.

CrAMIER) took the same view.

This was a case in which the learned Juelge dealt
with section 141 of the United Provinces Land
Revenue Act (111 of 1901). In the conrse of his judg-
ment he remarked as follows :—

““ But it is contended that the law has heen
altered by the United Provinces Land
Revenue Act of 1901, section 141. The
decisions of the Full Benches of the Cal-
cutta and Allahabad High Courts were
before the legislature when the TUnited
Provinces Land Revenue Act of 1901 was
passed. If the legislature had intended
to give a person in the position of the
seventh defendant to this case a charge on
property in circumstances such as those
with which we have to deal here it certainly
would have used language very different
from that which is used in section 141 of
the Act. That section provides only that
in the case of a mahal the revenue assessed
thereon shall be the first charge on the
entire mahal and on the rents, profits or
produce thereof; and the rents, profits or
produce of a mahal, shall not he applied
in satisfaction of any decree or order of a
civil court until all the arrears of revenue
due in respect of the mahal have been paid.
This section does not appear to me to give
a lambardar or other person who pays reve-
nue for another a charge on the share ‘of
that other. The meaning of the section, I

take it, is that revenue is a first charge on
(1) Secand Civil Appeal No. 849 of 1910.
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the mahal for the henefit of the Govern-
ment.’’

The same principle has been recognized by the
Board of Revenue in Abdur Rahman Khan v.
Bhawarii Din (1). In this case a judgment-creditor
wanted to proceed in execution of his decree against
the land which belonged to his judgment-debtor but
which had previously been sold in execution of a
civil court decree. The decree obtained by the
judgment-creditor was a decree In respect of arrears
of rent. The learned Members observed that it
was not within the power of the judgment-creditor
to proceed against the purchaser of the property
though the Government could do so. They remarked
that the position of the Government was different
from that of a private judgment-creditor and the
remedy open to the Government could not be availed
of by him. In Raje of Vizianagram v. Setrucherla
Sonashekhararaz (2) a different view has been taken
but with all the respect due to the learned Judges of
the Madras High Court I am unable to agree with the
view.

In my opinion, therefore, defendant-appellant
had no right to enforce his sale in execution of his
decree in preference to the decree obtained by the
plaintifis-respondents on the ground that the decree
obtained by him was in respect of arrears of rent due
on account of an under-proprietary holding which in
law should be placed on the same footing as the arrears
of Government revenue. The decree granted by the
courts helow to the plaintiffs-respondents is, therefore,
correct and must be maintained.

I, therefore, dismiss the a.ppeal With costs.
Appeal dismissed.

‘ (1) Sclect Decision of United Provinces Board of Revenue, No. 7 of 1888.
(2) (1902) I.I.R., 26 Mad., 686.
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