
first question, that is of the interpretation of the w ill__
of the 6th of November, 1884, were also decided in jagdeo
favour of the plaintiff-appellant, his snit must be 
decreed in its entirety except that, to the extent of 
one-fourth only in the self-acquired property of Eaja 
A jit  Singh as specified in the schedules attached to âeh.
the plaint and discussed in the judgment of the trial 
Court uuder issue 5.

Having regard to my finding on the first question 
I would dismiss this appeal with costs.

By t h e  C ou rt— S t u a r t , C. J ., and Hasan, J .—  1926
For the reasons given in our separate judgments this 
appeal is dismissed with costs, granting separate set 
of costs to all the respondents who have had a separate 
interest in contesting the appeal.

A Pineal dismissed.
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B e fo re  S ir  L o u is  S tu a rt, K n ig h t ,  C h ie f  Ju d g e , and M r .  Ju s tic e  
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MITSAMMAT- SITAEAN B IB I a n d  o t h e r s  ( P l a i n t i f f s -  1927 
APPELLANTS) V .  GANESH PEASHAD a n d  o t 3IEr s  

( D e f e n d  AN T S-B E SP O N D E N T S).®  .

M u h a m m a d a n  la w — D 0ider— ■Alienation h y  a M iilia m n ia d a n  
w id o io  of p ro p e rty  o f w h ic h  she is in  possession in  lie u  o f  
d oio er, v a l id it y  of— H u s h a iid 's  h e ir ’ s r ig h t  to re c o ve r  
possession f ro m  alienee lo ith o u t p a y in g  d o w e r d ebt—
W id o io ’s p o iv e r to tra n s fe r  h e r d o w e r debt or the r ig h t  to  
re ta in  'possession u n t il  th e  deM  is d ischa rg ed — A p p e lla te  
C o u rt— N e w  plea in v o lv in g  q uestions o f fa c t  c a n n o t be 
raised  fo r  the  f irs t  t im e  in  the appellate C o u rt.
A Muhammadan widow who obtains possession of her 

husband’s property peacefully under a G laim  for dower has no

* Secona Oral Appeal No. 213 of 1926 against the decree'of Ba.gHubar 
Dayal Shukla, Additional District Judge of Sitap̂ ir, dated the 17ih of 
March, 1926, reversing the decree of MahmufI H!asan Khan, Additional 
Subordinate Judge of SitapUr, dated the 18th of Septemher, 1925.
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1927 right to alienate the x̂î ’operty of which she is thus in posses
sion. Her I'Cght to retain possession over it is conferred not by 
the agreement or bounty, of her husband but by Muham
madan law. If she alienates it her husband’s other heirs are 
entitled to recover possession of it from the alienee without, 
payment to him of the dower debt.

It is doubtful whether a widow could transfer her dower 
debt or her right to retain possession until the debt was dis- 
charg'ed, but an alienation by her of the property itself iŝ  
void. A transfer by a widow of the property itself caiuiot be 
treated as a transfer of her dower debt and the right to hold 
possession thereof until the debt was paid off. [Maina Bibi v, 
GJiaudhri Vakil Ahmad- (1), reUed upon, and Maina Bibi v. 
Was/' Ahmad (2), referred to.]

A plea involving questions of fact and not raised before 
the trial Court cannot be raised in appeal.

Mr. Akhlaq Husain, for the appellants.
Messrs. Hyder Husain and Rama Shankar Sri- 

vastava, for the respondents.
S t u a r t , C. J. and E a z a , J. :— This is an appeal 

from a decree of the District Judge, Sitapur, dated the 
17th of March, 1926, setting aside a decree of the 
Subordinate Judge of Sitapur, dated the 18th of Sep
tember, 1925.

The facts of the case, so far as it is necessary to 
state them for the purpose of disposing of this appeal, 
are as follows :—

One Iltifat Ahmad, a Haaafi Muhammadan, died 
on the 6th of N’ovember, 1918, leaving the pi’operty 
specified in list A  attached to the plaint. lie  died 
leaying a widow (Musammat Hafiz-un-nissa), a 
daughter (Musamniat Akbari), mother (Musam
mat Sitaran), four brothers and three sisters, as his 
heirs under the Muhammadan law. It is admitted 
that his widow had a one-eighth share, his daughter a 
half share and his mother, his brothers and

(1.) (19-25) L.E., 52 I.A., U5. (2) (1919) I.L.K., 41 All,, 538.



his sisters, the remaining three-eighth share in the pro-__
perty left by him. However, his widow, Musammat mysammap 
Hafiz-im-nissa, obtained possession of the entire pro- Bm 
perty, peacefully, in lieu of her dower. She sold 10 qâ esh 
bighas, ^ biswas out of 42 bighas, 19 biswas, 16 bis- 
w’ansis, possessed by her in lien of her dower, to certain 
persons on the 7th of February, 1919. Hasan Ahmad, sf-uart, c. 
one of the brothers of Iltifat Ahmad, brought a pre-®”'̂  
emption suit in respect of that property and his claim 
was decreed on the 16tli of March, 1920. He died sub
sequently and was succeeded by Iiis widow, his mother, 
his brothers and his sisters, who are the plaintiffs 
in this case. It appears that the said 10 bighas, 3 
biswas land is still possessed by the plaintiffs. That 
property is not in dispute in the present suit. The dis
pute relates to the property specified in the second part 
of list A  mentioned above. This property consists of 
three items. One of these (comprising 30 bighas, 13 
biswas, 16 biswansis) was purchased by the defendants- 
Nos. 4 to 6. The remaining two items were purchased 
by other persons (defendants Nos. 3 and 7 to 11). Thus 
the defendants Nos. 3 to 11 hold the property in dis
pute as transferees from the widow (Musammat Hafiz- 
un-nissa, defendant No. 1) and the daughter (Musam- 
fnat Akbari, defendant No. 2) of Iltifat Ahmad, 
deceased.

The plaintiffs brought the present suit against the 
widow and the daughter of Iltifat Ahmad (defendants 
Nos. 1 and 2) and their tranferees. (defendants Nos. 3 
to 11) claiming a half share in the property specified 
in the second part of list A as heirs of Iltifat Ahmadj 
deceased. They admitted in their plaint that Mtisam- 
raâ  Akbari, daughter of Iltifat Ahma,d, was entitled 
to a half share in the property in dispute, but they 
alleged that Mnsammat Hafiz-un-nissa had no share 
left in the said property, as she had accepted only the

^ 9  OH,
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1927 property specified in the first part of list A  (i.e. 10
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ivicsAMMAx bighas, 3 biswas iiientioiied above) in lieu of her legal 
 ̂ sliare and dower. It was by virtue of the alleged pri-

GiNESH arrangement that the widow was said to have had
p b a s h a d . no right left to the items of the second part .of list A 

and the plaintihs’ share in the property in dispute 
Stuart, €. j., was alleged to have increased by one-eighth. 
and Raza, J. contested by the widow and the

daughter of Iltifat Ahmad. The claim was, however, 
resisted by their transferees on various grounds.

Though the learned Subordinate Judge found that 
the widow Musammat Hafiz-un-nissa (defendant No. 1) 
had not accepted the said 10 bighas, 3 biswas land 
specified in the first part of list A, in lieu of her dower 
and legal share, as alleged by the plaintiffs, yet he gave 
the plaintiffs a decree for a half share in the property 
in dispute, holdiing that the price realized by the 
widow by sale of the said 10 bighas, 3 biswas land 
covered the amount of her dower and also the value of 
her legal share in her husband’s property. It should 
be noted that the plaintiffs themselves had not alleged 
in their plaint that the price realized by the widow 
by sale of the said 10 bighas, 3 biswas land covered 
the amount of her dower and also the value of her 
legal share in her husband’ s property. They had set 
up a private arrangement or agreement which they 
failed to prove.

The defendants Nos. 4 to 6 (Ganesh Prasad, 
Baijnath and Ram Eatan) alone appealed from the 
decree of the learEed’ Subordinate Judge and there
upon the learned District Judge reversed the whole 
•decree and dismissed the suit with costs. Tie accepted 
the appellants’ contention that the transferees were 
■entitled to hold the property during the widow’ s life

-tim e till her dower was paid off. The plaintiffs 
liave now come to this Court in second appeal.



We find that the ground on which the plaintiffs' 1927 
•claim was rejected by the learned District Judge was musammat 
not one of the grounds on which the claim was resisted 
by the contesting defendants. The specific plea, that 
the traiTiSferees were in any case entitled to hold the Prashad. 

property during the widow’s lifetime till her dower 
was paid off, was never raised before the trial Court. q j  
I f  tlie learned Subordinate Judge was yva’ong in making 
a new case for the plaintiiis by finding that the dower 
debt was satisfied and the value of widow’s legal share 
was also realised by sale of 10 bighas, 3 biswas land 
mentioned above, the learned District Judge was also 
wrong in allowing the contesting defendants to raise 
the plea that the transferees vvere . entitled to 
hold the property during the widow’ s lifetime till 
her dower was paid off. No plea as to the amount 
■of dower or the satisfaction or non-satisfaction of 
dower was raised before the trial Court. A  plea in
volving questions of fact and not raised before the 
trial Court cannot be raised in appeal. Effeii 
.granting that the contesting defendants could raise 
the plea in question before the lower appellate Court, 
we find that there is no substance in the plea. It is 
til re that the widow Musammat Hafiz-un-nissa had 
obtained possession of the entire property left by her 
husband peacefully, under a claim of dower, but she 
Iiad no right to alienate tlie property of which she 
was thus in possession. As pointed out by their Lord
ships of the Privy Council in the case of Maina Bihi 
V. Clmidhri Vakil Ahmad (1) the widow who holds 
.possession of her husband’ s property until she has been 
paid her dower has no estate or interest in the pro
perty as has a mortgagee under an ordinary mortgage.
There is no real or true analogy between the widow’s
x ig h t of retention and  a m ortgage u sufructu ary or,

(1) (1925) sa. I.L.E.V 47 All., 250
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__ other. In the case of a, mortgag'e, the mortgagee takes.
mcisammat and retains possession under an agreement or arrange- 

nient made between him and the mortgagor. The- 
ganesh widow’ s right of retention is conferred upon her not by 

PfiASHyj, agreement or l^oiinty of her husband but 1)3/ the Mu
hammadan law. Tlie riglit of the widow' to retain 

stumt, 0. j„ possession of her husband’s property until satisfaction 
a n d  B a z a , j  . dowei' debt does not carry with it the right o f

selling, mortgaging or otherwise transferring the pro
perty.

I f  she alienates the property itself and delivers, 
possession thereof to the alienee, her husband’ s other 
heirs are entitled to recover possession of the property 
from the alienee without payment to him of the dower 
debt. This may not affect her right to recover the 
dower debt from, the other heirs of her husband out 
of his estate. It is doubtful wiietlier a widow could ■ 
transfer her dower debt or her right to retain possession' 
until the debt was discharged, but an alienation by her 
of the property itself is void. A  transfer by a. vfidow of' 
the property itself cannot be treated as a trans.fer of' 
her dower debt and the right to hold possession thereof 
until the debt was paid o il [(See also Maina Bibi v. 
Wad Ahmad {iy\. In the p5,-eseiit case the transfers 
made by Musammat Hafiz-un-nissa were not transfers, 
of her dower debt or of her right to retain possession 
until the debt was discharged. On the contrary, in 
the deeds in question she d.escribes herself as the- 
absolute owner of tlie property and purports to convey 
that absolute ownership to her transferees. She had 
no right to sell the property as she did and the' 
transfers made by her are void. The plaintiffs who are 
admittedly the heirs of her husband and who liave- 
a six annas share in the property under the Muham
madan law are entitled to recover possession of the

(1) (1919) I .L .K ', 41 M ,,. 538,

5 5 8  THE INDIA.V LAW .REPORTS, [vO L . II .



same from the transferees Yvithoiit payment to them __
•of the dower debt.

TTfT 1 S1TAKA.HWe nave to see now wliat relief or reliefs are the bibi
plaintiffs entitled to against the defendants in the ganesh
present ,s*uit. The defendants Kos. 4 to 6 (respondents) 
hold 30 highas. 13 hiswas, 16 biswaiisis imder the sale- 
deed, dated the 25th of March, 1922 (exhibit 2) Qxe~ stuart, a. j., 
‘Ciited by Musammat Hafiz-nn-nissa and M i i s a i n i n a t ' 
Akbari jointly. The defendants Nos. 7 to 11 hold 1 
bigha, 12 biswas under the sale-deed, dated the I7th of 
January, 1931 (exhibit 3) executed by Musammat 
Hafiz-un-nissa alone. The defendant I^o. 3 holds 11 
•biswas land under the sale-deed, dated the 25th of May,
1922 (exhibit 4) executed by Musammat Hafiz-un'nissa 
alone. The learned Subordinate Judge has given the 
plaintiffs a decree for possession of half of the pro
perties comprised in the three sale-deeds mentioned 
above and also for Es. 150 mesne profits, against all 
the defendants jointly. The defendants Nos. 3 and 7 
to 11 have preferred no appeal from the decree passed 
by the learned Subordinate Judge. The decree has be- 
-come final, so far as the said defendants are concerned.
They are not parties to this appeal and were not 
also parties to the appeal before the learned District 
Judge. The plaintiffs are thus entitled to get posses- 
:sion of half of the properties comprised in the sale-deed 
dated the ITth of January, 1921, and the 26th of May,
1922 (exhibits 3 and 4). They are also entitled to a 
'decree for mesne profits to that* extent against the 
defendants Nos. 7 to 11 and defendant No. 3.

Musammat Akbari, who has admittedly a half 
share in the property left by her father, Iltifat 
Alimad, could validly transfer 21 bighas, 9 biswas, IB 
biswansis (i.e. half of 42 bighas, 19 biswas, 16 bis- 
wansis) to the defendants Nos. 4 to 6: The plaintiffs
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cannot, therefore, question tlie validit)' of the sale- 
m-dsammat deed, dated the 25tli of May, 1922 (exhibit 2) to the 

extent of that share. Miisanimat Haiiz-iin-nissa can 
gamsh claim no share in the property comprised in this sale-

PiiABHAD. deed, as the property already transferred by her by
the sale-deed, dated the 7th of Tebruary, 1919 (exhi- 

Stuart, c. b i t  1) exceeds her legal share. The plaintiffs are, 
a n d  B a z a , J . ^jieyefore, entitled to a decree for possession of (30 

bighas, 13 biswas, 16’ biswansis niiniis 21 bigiias, 9 
biswas and 18 biswansis) 9 bighas, 3 biswas, 18 bis
wansis only out of the property coinprisod in the sale- 
deed, dated the 25th of May , 1922 (exhibit 2), against 
the defendants Nos. 4 to 6. They are also entitled to a 
decree for mesne profits to that extent.

The result is that we allow the appeal and setting 
aside the decree of the learned District Judge, modify 
the decree of tlie learned Subordinate Judge. The 
plaintiffs will now get a decree for possession of the 
property comprised in the sale-deed, dated the 25th o f  
May, 1922 (exhibit 2) to the extent of 9 biglias, 3 bis
was, 18 biswansis out of 30 bighas, 13 biswas, 16 bis
wansis against the defendants Nos. 4 to 6. They will 
also get a decree for possession of half of the properties 
comprised in the sale-deeds, dated tlie 17th of January,, 
1921 and 25th of May, 1922 (exhibits 3 and 4) against 
the defendants Nos. 7 to 11 and the defendaut, No. 3. 
They will also get a decree for mesne profits to the' 
extent of the shares decreed in their favour against the 
three sets of the defendants mentioned above. There 
are not sufficient materials on record to enable us 
to determine the mesne profits in respect of the pro
perties severally decreed in favour of the plaintiffs. 
We pass a decree for possession of the properties 
directing an inquiry as to mesne profits from the- 
institution ot the suit until the delivery of possession,, 
under order X X , rule 12, schedule I of the Code-
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of Civil Procedure. Tiie first Court will pass a final ' 
decree in respect of the mesne profits in accordance Musammat
with the result of such inquiry. The decree for mesne bibi
profits should not be passed against all the defendants q-anesh
jointly. The liabilities of the three sets of defendants 
mentioned above, should be severed vfith due regard 
to the properties held by them separately under thê tuart, c. i,, 
three sale-deeds mentioned above. The plaintiffs ŵ ill j  
get one-third of their costs of the suit from the 
defendants Nos. 4 to 6, the principal contesting defen
dants in the case, in all the three Courts. The said 
defendants will get three-fourth of their costs from the 
plaintiffs in all the Courts.

siiy'jjeal fiUo v̂ed.
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A PPELLATE  CIVIL.

Before Sir Louis Stwirt, Knight, Chief Judge, and Mr- 
Justice Muhammad Ram.

Jx\GtESHWAE and others  (P ijAin tipe s -appbllants)
MANNI EAM  and a n o th e r  (D e fe n d a n ts -e e sp o n d e n ts ).*  March, ig.

Hindu law— Dehts of Hindu father—Joint family proj)erty, 
liahility to he taken in execution of decree agai}%st father 
—Partition suit filed after the decree against father, 
effect of—Execution of decree for father's dehts against 
joint family property. .

Where a Hindu family consists of a father and sons and 
the father has incurred debts and a»decree has been passed 
against him on the basis of those debts the estate can be talren 
in execution proceedings unless the debts had been incurred 
for immoral purposes; and in no circumstances can that liabil
ity of the estate to .be taken in execution proceedings : be 
removed by the subsequent filing of a suit for partitibm

* Second Civil Appeal No. 409 of 1926, against the decree of E. M,.,
Kanavutty, District Judge of Pyzabad, dated the 22nd of September, 1926,. ; 
tipliolding the decree, dated tlie 31st of May, 1926, of Sheogopal Matliur^
Munsif of Fyzabad, dismissiag the plaintiffs’ claim.


