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first question, that is of the interpretation of the will e
of the 6th of November, 1884, were also decided in Jswro

favour of the plaintiff-appellant, his suit must be m.h;‘,m
decreed in its entirety except that, to the extent of OrFo¥
cne-fourfh only in the self-acquired property of Raja soxer or

Ajit Singh as specified in the schedules attached to ey

the plaint and discussed in the judgment of the trial
Court under issue 5.

Having regard to my finding on the first question
1 would dismiss this appeal with costs.

By maE CovrT—StUART, C. J., and Hasan, J.—  19%
For the reasons given in our separate judgments this o, B
appeal is dismissed with costs, granting separate set
of costs to all the respondents who have had a separate
interest in contesting the appeal.

Hasan, J.

A ppeal dismissed.

APPELLATE CIVIL.

Before Sir Louis Stuart, Knight, Chief Judge, and Mr. Justice
Muhammad Razo.

MUSAMMAT- STTARAN BIBI axp OTHERS (PLAINTIFFS- . %927 5
APPEILANTS) v. GANESH PRASHAD aND = OTHERS i~___
(DEFENDANTS-RESPONDENTS).*

Muhammadan loew—Dower—Alienation by a  Muhemmadan
widow of property of which she is in possession in liew of
dower, validity of—Husband’s heir’s right to recover
possession from alience without paying dower debt—
Widow’s power to transfer her dower debt or the right to
retain possession until the debt is discharged—Appellate
Court—New plea imvolving questions of fact cannot be
raised for the first time in the appellate Court.

A Muvhammadan widow who obtains possession of her
husband’s property peacefully nnder a claim for dower has no

—— e e e >

* Second Civil Appeal No, 218 of 1926 against the decree of Raghubar
Dayal Shukla, Additional District Judge of Sitapur, dated the 17th of
March, 1926, reversing the decree of ~Mahmud Hasan Khan, Additional
Subordinate Judge of Sitapur, dated the 18th of September, 1925
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right to alienate the property of which she is thus in posses~
sion. ITer right to retain possession over it is conferred not by
the agreement or bounty, of her husband but by Muham-
madan law. Tf she alienates it her husband’s other heirs are
entitled to recover possession of it from the alienee without
payment to him of the dower debt. ‘

It is doubtful whether o widow could fransfer her dower
debt or her right to retain possession until the debt was dis-
charged, but an alienation by her of the property ifself is
void. A transfer by a widow of the property itselt cannot be
treated as o transfer of her dower debt and the right to hold
possession theveof until the debt wag paid off. [Maina Bibi v,
Chaudhri Vakil Ahaad (1), relied upon, and Maina Bibi v.
Wasi Ahmad (2), referred to.]

A plea involving questions of fact and not raised hefore
the trial Court cannot be raised in appeal.

Mr. dkhlag Husain, for the appellants.

Messrs. Hyder Husain and Rama Shankar Siri-
vastave, tor the respondents.

Stuart, C. J. and Raza, J.:—This is an appeal
from a decree of the District Judge, Sitapur, dated the
17th of March, 1926, setting aside a decree of the
Subordinate Judge of Sitapur, dated the 18th of Sep-
tember, 1925.

The facts of the case, so far as it is necessary to

state them for the purpose of disposing of this appeal,
are as follows :—

One Iltifat Ahmad, a Hanafi Muhammadan, died
on the 6th of November, 1918, leaving the property
specified in list A attached to the pla,mt He died
leaving a widow (Musammat Hafiz-un-nissa), a
daughter (Musammat Akbari), mother (Mugsam-
mat Sitaran), four brothers and three sisters, as his
heirs under the Muhammadan law. It is admitted
that his widow had a one-eighth share, his daughter a
half =~ share and his mother, his brothers and

(1) (1925) T.R., 52 T.A,, 145. (@ (1919) TL.R., 41 AlL, 538,
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his sisters, the remaining three-eighth share in the pro- 1947
perty left by him. However, his widow, Musammat Mosiunae
Hafiz-un-nissa, obtained possession of the entire pro-  pm
perty, peacefully, in lieu of her dower. She sold 10 g umes
bighas, 3 biswas out of 42 bighas, 19 biswas, 16 bis- Praszso.
wansis, possessed by her in lieu of her dower, to certain

persons on the Tth of February, 1919. Hasan Ahmad, swar, 0. 7.,
one of the brothers of Iltifat Ahmad, brought a pre- ¢ fe= J.
emption suit in respect of that property and his claim

was decreed on the 16th of March, 1920. He died sub-
sequently and was succeeded by his widow, his mother,

his brothers and his sisters, who are the plaintiffs

in this case. It appears that the said 10 bighas, 3

biswas land is still possessed by the plaintifis. That
property is not in dispute in the present suit.” The dis-

pute relates to the property specified in the second part

of list A mentioned above. This property consists of

three items. One of these (comprising 30 bighas, 13

biswas, 16 biswansis) was purchased by the defendants.

Nos. 4 to 6. The remaining two items were purchased

by other persons (defendants Nos. 8 and 7 to 11). Thus

the defendants Nos. 3 to 11 hold the property in dis-

pute as transferees from the widow (Musammat Hafiz-
un-nissa, defendant No. 1) and the daughter (Musam-

mat Akbari, defendant No. 2) of Iltifat Ahmad,
deceased. -

The plaintiffs brought the present suit against the
widow and the daughter of Iltifat Ahmad (defendants
Nos. 1 and 2) and their tranferees (defendants Nos. 3
to 11) claiming a half share in the property specified
in the second part of list A as heirs of Iltifat Ahmad,
deceased. They admitted in their plaint that Musam-
mat Akbari, daughter of Iltifat Ahmad, was eutitled
to a half share in the property in dispute, but they
alleged that Musammat Hafiz-un-nissa had no share
left in the said property, as she had accepted only the

49 om.
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property specified in the first part of list A (i.e. 10
bighas, 3 biswas mentioned above) in lieu of her legal
share and dower. It was by virtue of the alleged pri-
vate arrangement that the widow was said to have had
no right lelt to the items of the second part of list A
and the plaintiffs’ share in the property in dispute
was alleged to have increased by one-eighth.

The suit was not contested by the widow and the
daughter of Iltifat Ahmad. 'The claim was, however,
resisted by their transferees on various grounds.

Though the learned Subordinate Judge found that
the widow Musammat Hafiz-un-nissa (defendant No. 1)
had not accepted the said 10 bighas, 3 biswas land
specified in the first part of list A, in lieu of her dower
and legal share, as alleged by the plaintiffs, yet he gave
the plaintiffs a decree for a half share in the property
in dispute, holding that the price realized by the
widow by sale of the said 10 bighas, 3 biswas land
covered the amount of her dower and also the value of
her legal share in her husband’s property. It should
be noted that the plaintiffs themselves had not alleged
in their plaint that the price realized by the w1dow
by sale of the said 10 bighas, 3 biswas Jand covered
the amount of her dower and also the value of her
legal share in her husband’s property. They had set
up a private arrangement or agreement which they
failed to prove. :

The defendants Nos. 4 to 6 (Ganesh Prasad,
Baijnath and Ram Ratan) alone appealed from the
decree of the learned Subordinate Judge and there-
upon the learned District Judge reversed the whole
decree and dismissed the suit with costs. He accepted
the appellants’ contention that the transferces were
entitled to hold the property during the widow’s life-

-time till her dower was paid off. The plaintiffs

have now come to this Court in second appeal.
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We find that the ground on which the plaintiffs’
claim was rejected by the learned District Judge was
not one of the grounds on which the claim was resisted
by the contesting defendants. The specific plea, that
the transferees were in any case entitled to hold the
broperty during the widow’s lifetime till her dower
was paid off, was never raised before the trial Court
If the learned Subordinate Judge was wrong in malking
a new case for the plaintiffs by finding that the dower
debt was satisfied and the value of widow’s legal share
was also realised by sale of 10 bighas, 8 biswas land
mentioned above, the learned District Judge was also
wrong in allowing the contesting defendants to raise
the plea that the transferees were . entitled to
hold the property during the widow’s lifetime till
her dower was paid off. No plea as to the amount
of dower or the satisfactlon or non-satisfaction of

1987
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dower was raised before the trial Court. A plea in- .

volving questions of fact and not raised before the
trial Court cannot be raised in appeal. Even
granting that the contesting defendants could raise
the plea in question before the lower appellate Court,
we find that there is no substance in the plea. It is
ture that the widow Musammat Hafiz-un-nissa had
obtained possession of the entire property left by her
husband peacefully, under a claim of dower, but she
had no right to alienate the property of which she
was thus in possession. As pointed out by their Lord-
ships of the Privy Council in the case of Maina Bibi
v. Chandhri Vakil 4hmad (1) the widow who holds
possession of her husband’s property until she has been
paid her dower has no estate or interest in the pro-
- perty as has a mortgagee under an ordinary mortgage.
There is no real or true analogy between the widow’s
xight of retention and a mortgage usufructuary or
(1) (1925) 52 T4, (45: LLR., 47 All, 250.
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other. In the case of a mortgage, the mortgagee takes.
and retains possession un der an agrecment or arrange
ment made between him and the mortgagor. [‘he-
widow’s right of retention is conferred upon her not by
the agreement or hounty of her hushband but by the Mu-
hammadan law. The right of the widow to retain
poqqession of her husband’s property until satisfaction
of the dower debt does not carry with it the right of
selling, mortgaging or otherwise transferring the pro-
perty.

If she alienates the property itself and delivers
possession thereof to the alienee, her husband’s other
heirs are entitled to recover possession of the property
from the alienee without payment to him of the dower
debt. This may not affect her right to recover the
dower debt from the other heirs of her husband out
of his estate. Tt is doubtful whether a widow could
trausfer her dower debt or her right to retain possession
u;‘}til the debt was discharged, but an alienation by her
of the property itself is void. A transfer by a widow of
the property itself cannot he treated as a transfer of
her dower debt and the right to hold possession thereof
until the debt was paid off. [ (See also Maina Bibi v.
Wasi Ahmad (1)]. In the present case the transfers
made by Musammat Hafiz-un-nissa were not transfers:
of her dower debt or of her right to retain possession
until the debt was discharged. On the contrary, in
the deeds in question she describes herself as the
absolute owner of the property and purports to convey
that absolute ownership to her transferces. She had
no right to sell the property as she did and the
transfers made by her are void. The plaintifls who are
admittedly the heirs of her husband and who have
a six annas share in the property under the Muham-

madan law are entitled to recover possession of the:
(1) (1919 TLR., 41 AlL, 538,
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same from the transferees without payment to them 1927

of the dower debt. —:\‘llfb;h\lf\h\r
We have to see now what relief or reliefs are the  Bur

plaintiffs entitled to against the defendants in the sz

present suit. The defendants Nos. £ to 6 (vespondents) s

hold 30 bighas, 13 biswas, 16 biswansis under the sale-

deed, dated the 25th of Mavch, 1922 (exhibit 2) exe- stunrt, C. J.,

cuted by Musammat Hafiz-un-nissa and Musammat ™" "% 7

Akbari jointly. The defendants Nos. 7 to 11 hold 1

bigha, 12 biswas under the sale-deed, dated the 17th of

January, 1921 (cxhibit 8) executed by Musammat

Hafiz-un-nissa alone. The defendant No. 3 holds 11

biswas land under the sale-deed, dated the 25th of May,

1922 (exhibit 4) executed by Musammat Hafiz-un-nissa

alone. The learned Subordinate Judge has given the

plaintiffs a decree for possession of half of the pro-

perties comprised in the three sale-deeds mentioned

above and also for Rs. 150 mesne profits, against all

the defendants jointly. The defendants Nos. 3 and 7

to 11 have preferred no appeal from the decree passed

by the learned Subordinate Judge. The decree has be-

come final, so far as the said defendants are concerned.

They are not parties to this appeal and were not

also parties to the appeal before the learned Distriet

Judge. The plaintiffs are thus entitled to get posses-

sion of half of the properties comprised in the sale-deed

dated the 17th of January, 1921, and the 25th of May,

1922 (exhibits 3 and 4). They are also entitled to a

«decree for mesne profits to that. extent against the

defendants Nos. 7 to 11 and defendant No. 3.

Musammat Akbari, who has admittedly a half
share in the property left by her father, Iltifat
Ahmad, could validly transfer 21 bighas, 9 biswas, 18
biswansis (i.e. half of 42 bighas, 19 biswas, 16 bis-
wansis) to the defendants Nos. 4 to 6. TFhe plaintiffs
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cannot, therefore, question the validity of the sale-
deed, dated the 25th of May, 1922 (exhibit 2) to the
extent of that share. Musammat Hafiz-un-nissa can
claim no sharve in the property comprised in this sale-
deed, as the property already transferred by her by
the sale-deed, dated the 7th of February, 1919 (exhi-
bit 1) exceeds Ler legal share. The plaintiffs arve,
therefore, entitled to a decree for possession of (30
bighas, 18 biswas, 16 bhiswansis minus 21 bighas, 9
biswas and 18 biswansis) 9 bighas, 3 biswas, 18 bis-
wansis only out of the propertv comprised in the sale-
deed, dated the 25th of May, 1922 (exhibit 2). against
the defendants Nos. 4 to 6. They are also entitled to a
decree for mesne profits to that extent. _

The result is that we allow the appeal and setting’
aside the decree of the learned District Judge, modify
the decree of the learned Subordinate Judge. The
plaintiffs will now get a decree for possession of the
property comprised in the sale-deed, dated the 25th of
May, 1922 (exhibit 2) to the extent of 9 bighag, 3 bis-
was, 18 hiswansis out of 30 bighas, 13 biswas, 16 big-
wansis against the defendants Nos. 4 to 6. They will
also get a decree for possession of half of the properties
comprised in the sale-deeds, dated the 17th of Januavy,
1921 and 25th of May, 1922 (exhibits 3 and 4) against
the defendants Nos. 7 to 11 and the defendané No. 3.
They will also get a decree for mesne profits to the
extent of the shares decreed in their favour against the
three sets of the defendants mentioned ahove. There
are not sufficient materials on record to enable us
to determine the mesne profits in respect of the pro-
perties severally decreed in favour of the plaintiffs.
We pass a decree for possession of the properties
directing an inquiry as to mesne profits from the
institution of the suit until the delivery of possession,
under order XX, rule 12, schedule T of the Code
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of Civil Procedure. The first Court will pass a final =~ 187
decree in respect of the mesne profits in accordance Mossaunr
. . . SITsRAN
with the result of such inquiry. The decree for mesne B
profits ghould not be passed against all the defendants g5
jointly. The liabilities of the three sets of defendants Frav=so.

mentioned above, should be severed with due regard

to the properties held by them separately under thesua, c. 7.,
three sale-deeds mentioned above. The plaintiffs will Rajzd :
get one-third of their costs of the suit from the
defendants Nos. 4 to 6, the principal contesting defen-

dants in the case, in all the three Courts. The said
defendants will get three-fourth of their costs from the

plaintifis in all the Courts.

Appeal allowed.

APPELLATE CIVIL.

Before Sir Towls Stuasrt, Knight, Chief Judge, end Mr.
Justice Muhwmmad Roza.

JAGESHWAR axp OrHERS (PLAINTIFFS-APPELLANTS) 0.  (gor
MANNT RAM axp aNOTHER (DEFENDANTS-RESPONDENTS).™ March, 16.
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Hindw law—Debts of Hindu - father—Joint family property,
liability to be taken in execution of decrec against father
—Partition suit filed after the decree against father,
effect of—Execution of decree for father’s debts against
joint family property.

Where a Hindu family consists of a father and sons and
the father has incmrred debts and a.decree has been passed
against him on the basis of those debts the estate can be taken
in execution proceedings nnless the debts had been incurred
for immoral purposes; and in no dreumstances can that liabil-
ity of the estate to be taken in execution proceedings be
removed by the subsequent filing of a suit for partition.

¥ Second Civil Appeal No. 409 of 1926, aguainst the decree of E. M.
Nanavutty, District Judge of Fyzabad, dated the 22nd of September, 1926,
upholding the decree, dated the 81st of May, 1926, of Sheogopal Mathur,
Munsif of Fyzabad, dismissing the plaintifis’ claim.



