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March 24.

Before Mr. Justice Macplmson and Mr, Justice Hill,

1896^_ JUGGUT OHUNDBR CHOWDHRY (PffiTraoHER) v. GOLAOK OHUNDER 
GHOSB AND OTHERS (OPPOSITE Paeties.)

Bengal Tenanaij Act {V lT Io f  1SS5), section 95—Appointment o f common 
manager— Consent o f  parties—Land undef izara— Escpiry of kara~- 
Rights of holder o f  aiibseqiient putni lease o f  lands formerly under imra 
— Civil Frooedure Code [Act X I V  o f 1883), section 6SS.

A  oomiuon raaiiagor o f lands was appointed umler sootion 95 of tlig 
Bengal Tenancy Act, with tlio oousont oi; tlio co-owners. The owner of a 
3 annas shiiro of ths hmdsi had lot out in imra his share to the other oo- 
ownera. After tlia expiry o f the and during the contiuuiinco o£ tlie
manogomont by tlie ooninion tuanager, tlie ownev o f the S-annns share grunted 
a t h e r e o f  to xl, who attempted to colleot the rents payable to him as 
putnidar.

Meld, that A was bound by the onler appointing tbe common raanager, 
and could not himself collect such rents, as he was in no better position 
than the shaveholder from whom bo obtained his piitni.

Ganoda Kanta Roy v. Frolliabati Dasi (1), distinguished.

On the 9tli January 1892 the owners o f a 5 annas slaare in 
oertam lands within the district of Pubna applied to the 
District Judge for the appointment, under sections 93 and 95 of 
the Bengal Tenancy Act, of a common raanager of the lands of 
which they were part-owners. The District Judge on the 25th 
January 1892 directed notice to be served on the owners of the 
remaining 11 annas o f the lands to show cause why they 
should not appoint a common manager. One of the oo-owners, 
named Bhabani Nath Eai, who hold a 3 annas share of the 
lands, which he had let out in ieara to his oo-sharers, filed a 
petition on the 29th February 1892, objecting to the appointment, 
except as to those lands of which ho was in khas possession. 
This petition he subsequently withdrew ; and in the result no 
cause was shown. On the 2nd March 1892 the District Judge 
made an order that the petitions of the owners o f the 5 annas share 
o f the lands should be kept on the record, and that the case 
should, stand over, as there was some suggestion o f a compromise. 
Oh the 18th March 1892 the District Judge made an order,

* Civil Rule No. 113 o f 1896, against the order o f  Kedar Nath Eoy, Esg.,, 
District Judge of Pubna, dated the 22nd October 1895,

(1) L L, R., 20 Oalc,, 881.



a p p o in tin g  Golack Ohuader Ghose common manager of the iggg 
whole o f the lands. Subsequently the term o f the izara granted'
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by Bhabani Nath E.ai expired ; and thereafter, that is to say, Chtjsdeb

iu October 1894, Bhabani Nath liai granted to the petitioner 
a putni of the lands formerly held ia izara, and the petitioner began Gola.ok
to collect the rents payable to him aa putnidar. The manager Q h o s e .

reported this fact to the Judge, who, after hearing the petitioner, 
ru led , on the 22nd October 1895, that the petitioner could not 
be allowed to interfere with the management o f the property.
The petitioner then moyed the H igh Court under section 622 
of the Code o f Oiyil Procedure, and obtained a rule calling upon 
the opposite parties to show cause why the District Judge’s 
order should not be set aside.

Babu Srinath Dass (with him Babu Grija Sanker Mozumclar) 
showed cause.— The petitioner is a mere transferee o f the interest 
of Bhabani Nath Rai, and cannot take direotly from the manager 
possession of his putni lands. The manager was appointed not 
by consent merely, but by the order of the C ourt; and it is this 
that distinguishes the case from the case o f Gowda Kanta Roy 
V. Prohhahati Dasi (1), whore the appointment was made without 
the formalities required in sections 93 and 94 o f the Bengal Tenancy 
Act. In the present case what was consented to was not the 
appointment, but the nomination o f the manager ; and the proce" 
dure prescribed by the A ct was duly followed.

Babu Nogendro Nath Mitler (with him Babu Lai Molmn. Dass) 
in support of the rule.— The order appointing the manager was 
made by consent of parties. The requirements of section 93 o f  the 
Act were not complied with, for the District Judge oughii only 
to have acted upon evidence showing a dispute threatening either 
incouTenience to the public or injury to prirate rights; but no 
such evidence was offered. The order, therefore, was made with­
out jurisdiction, and does not bind the petitioner. Such an finder 
ought not to be made on the mere wish of the co-owner?, but 
should be made only after ron'.nlhn.'’ ■ 'ivi h tlie roquiromenU
of the A ct— Ganoda K ap ’ I I ’ .-, ! . J j a s i  ( i )

(1) L L. B,, 20 Calo., 881.
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The judgment o f the Court (M aophbrson and H ili,, JJ,)
' was as follows i—

It is avgued tliat the appoIiitniODi o f  the raa,nag0r haying 
been made by the consent of parties and without the observance 
of the proceduie prescribed in sections 93 and 95 o f the Bengal 
Tenancy Act, the appointment was not really made by the District 
Judge under section 95, but derived its validity solely from 
the consent of the parties, and continued only so long as the 
state of things under which the consent was given existed; 
consequently, that the petitioner was not bound by the order 
appointing the manager ; and that the order of the Judge, which 
in effect, continued the management and authorized the manager 
to collect the rent realisable by the petitioner in respect of this 
putni interest, was wrong and without jurisdiction.

W e see no force in these contentions, It is clear that there was a 
proper application to the District Judge under section 93 by 
some of the co-owners for the appointment of a oomnioii 
manager, and that notice was served on all the co-owners to 
show cause why a common manager should not be appointed. 
In  the result no cause was shown, but the District Judge, 
instead of making an order under section 94, directing the owners 
to appoint a common manager, gave them time in order that they 
might come to some arrangement, Eventually, they agreed to the 
appointment of Golack Ghunder Ghose, and the Judge made a 
formal order under section 95 appointing him as manager. It 
appears that at that time the share of Bhabani Nath Rai, one of 
the co-owners, was let oat in to some o f the other owners, 
Bhabani Nath Etii at first objected to the appointment of a manager, 
but afterwards withdrew the objection, and said he would agred to 
the appointment of a common manager as regards the property, 
which was in his khas possession as proprietor, but that he was 
not in any way concerned with the appointment of the manager 
as regards the property which was let out in izava, this not being 
in his khas possession. The manager was appointed in March 1S92, 
and assumed the management o f the entire properties, collect­
ing all the rent due to the co-owners, either in their propiaetary -te 

right. After the izava given by Bhabani Nath Rai had ; 
come to an end some iimo in 189 i ,  he gave a putni lease of Ua,
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0 annas share to the pefcifcioner, who then began to collect or to 
attempt to collect the rent dne to him as fuinidar. This led to a ' 
representation by the manager ; and the District Judge, after 
hearing the objoetions of the petitioner, ruled that he could not be 
allowed personally to collect his 3 annas share of the rent as putni- 
dar, and that there was no ground for disturbing the common 
management o f the manager, -which had been going on since 1892. 
The petitioner then obtainod a rule to show cause why this order 
should not be set aside on the grounds already stated.

It would, no doubt, have boeii better if  the Judge had, under 
section 94, made an order directing the parties to appoint a common 
manager ; but bis omission to do that does not, we tliink, in any 
way invalidate the order or diminish the scope of it. The manager 
was not a manager appointed by the parities, but by the District 
Judge y although, no doubt, the parties agreed to the appointment 
of the particular person selected ; and in pursuance o f that order the 
jnanager assumed and has retained up to the present time the 
management of the properties. It could not, we think, he con~ 
tended with any success that Bha.bani Nath Rai could, so long as 
that order was in force, himself collect the rent payable on account 
o f this 3 annas share ; and, i f  he could not do that, the person 
who has derived title from him as putnidar is not in any better 
position. H e took a putni, as the Judge remarks, knowing that 
the property was under the charge of a common manager appoint­
ed by an order o f the Court, an order which under clause (3) 
of section 98 would have the effect o f preventing any o f the 
co-owners from themselves realising the rents- due to their 
respective shares. I f  we were to hold that,a person taking a lease 
of the share of one of the co-ownars after thfi appointment o f a 
coinmon manager could realise his own,share of the rent, we should 
hold in effect that it would be opeitt to. any co-owner to defeat at 
his pleasure the so,le object fur wbieh a .manflger is appointed,. 
This case, w.e think, is (juii& distinguisiiiable from the case 
of Ganoda Kanta Roy v. I ’rol'hahnti T>c.si (1), which was
cited as an authority for the petitioner's f'.oni.oiitiou. In  that case 
the parties, while objecting to the appoiutment o f a common 
manager, agreed that the property should be made over to the

( 1 )  I. L. n., 20 Oak'., 581.
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Court of Wards. Under an order of the Judge it was made over to 
the Court of Wards, whioli assumed the management and oonti- 
nned it for some time, but afterwards gave it up. The Judge then, 
without taking any further proceedings under section 98, proceed­
ed to appoint a common manager. This Court held that he had 
no authority to do that, as the consent under which the Court of 
Wards took charge was limited to the Court of Wards, aad did 
not give the Judge power to appoint any other manager. Here 
the manager appointed by the Judge with the consent of the par­
ties is still the manager. W o see no reason to interfere with the 
order of the District Judge, and discharge this rule with costa.

H. W. E uk discharged.

1896 
Janiianj 3.

Before Mr, Justice Eanerjee mid Mr. Jmtice Gordon.

BALARAM BHRAMARATAR RAY (Claimant, li'insT Pam 'y, 
PETmoNEK) V .  SHAM SUNDER NARENDRA (Claimant, S e c o n d  

Pahty, OrrosiTE Paety.) *

Land Acquisition Act (X  o f ISfO) and (1 o f  1894)—Aioard—Order for 
apportionment—Appeal— Act I  o f  IS94, sections II, IS, 30, SS and 54 
—Limiiation Act (X V o f  1877), section 5— Sufficient cazise.

The term “ award” used in section 54, Aot I  o f 1894, iiiolndes an orrtev for 
the apportionment o f compensation made under seolion 30, and nn appeal from 
such order o f apportionment lies to tlie High Court.

An appellant having preferred an appeal to the Court of the District 
Judtje and Iona fide proseontod it, it being doubtful whether the appeal lay to 
tlio District Judge or to the High Court, is entitled to a deduction of the time 
during 'wMoh the appeal was pending in the Court of the District Judge. 

Bulwant Singh v. Gumani (1), followed.

T h is  rule relates to certain apportionment oases xmder the 
Land Acrjuisition Act (X  o f 1870). The reference was made 
by the Collector on the 30th December 1893, iinder clause 1, 
section 15, as no claimant had attended. W hen the Ofise was 
heard by the Subordinate Judge on the 12th January 1893, Act I of
1894 had come into force, and he made an order for apportion-

Rule No. 1383 o f 1895, against an order of Mr. P. E. Pargiter, 
District Judge of Cuttack, dated the 24th April 1895, respecting an appeal, 
from the decree o f the Subordinate Judge o f Cuttack, dated the 12th Janaaiy
1895.

(1) I, L. R., 5 All., 591.


