{

1893
Junae 12

THE INDIAN LAW REPORTS, [VOL Xx.

CRIMINAL REFERENCE.

Befors My, Justice Prinsep and Mr. Justice Trevelyan.

THE QUEEN-EMPRESS ». MOORE*

Companies Aot (VI of 1882), ss. 86, 262—Mugistrate, furisdiction of - Jupis.
diction==* Forfeit "~ Penalty "—Share warrant not duly stamped—
Stamps on shave warrants—Criminal Procedurs Code (det X of
1882), 5, 32,

There is no distinetion belwoen the word “ forfeit” as used in section
35 of the Indian Companies Act and the word “ penalty  as used in other
soclions of the Aet, and the omission to duly stamp a share werrang
under that section is an offenco under the Act punishable by a penalty,
to enforce the payment of which a Magistrate las jurisdietion wnder
section 262,

In a case under section 35 a Magistrale has no option but to inflict the
full fine of Rs. 500 if tha offence be proved.

‘Whoro o person was charged as being the principal officer of a company,
with having issned nine share warrants not duly stamped, in respect of which
the penallies claimed under section 85 amounted to Bs. 4,600, and where it
was contended that the infliction of such a penalty was beyond the juris.
diction of the Magistrate, which under tho provisibns of seclion 82 of the
Code of Oriminal Procedure was limited to inflicting a fine of Rs. 1,000;
Jield, that the issue of each of the ninc share warranis was a separate offencs,
and 1he fact that several offences had been committed, and therefore that
the Magistrate’s power to fine would extend to more than Rs, 1,000, was not
affected by that section of the Code,

Tuar acousod in {his case, who was allogod to bo the principal
officer of & Company known as the “ People Printing and Publish-
ing Company, Limited,” was charged with an offence under section
35 of the Indian Companies Act, 1882, namoly, issuing certain
share warrants of the Company mot duly stomped. Tt appeared
that the warrants were in favour of the bearer and were only
stamped with o one-anna stamp, whereas it wos contended that
the proper amount of slamp duty cxcecded that smount, being
an ad valorem duby which in tho case of somo of the warrants
amounted to 6 annes each and in others to 12 annas,

# Criminal Reference No. 2 of 1893, made by T. J. Marsden, Esq., Chief
Dresidency Magistrate of Caleutia, dated tho 31st of May 1803, '
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At the commencement of the hearing of the case before the
Magistrate, Counsel on behalf of the accused took the objection that
the Magistrate had no jurisdiction in the matter, as he was only
empowered under section 252 of the Act to fake ecognizance of
offences under the Act declared to be punishable by a penalty, and
section 35 inflicted mo penalty, but merely o forfeit, and as such
was only recoverable by civil process.

The Magistrate thereupon stopped the further hearing of the
cage and veferred the question to the High Court under the pro-
visions of section 432 of the Code of Criminal Procedure. The
letter of reference was in the following terms:—

T have the honor to refer the following under the provisions of gection
432 of the Code of Criminal Procedure for the opinion of the HMigh Court.

« The defendant is charged in tho above case under section 35 of the
Indian Companies Aet, 1882, with having issued certain sharve warranfs
without the same having been duly stamped. Section 35 of the Act declares
that “If a share warrant is issued without being duly stamped, the Cem-
pany issuing the same, and also every person who at the time when it is
issued, is the Managing Direcfor, or Secretary, ov other principal officer of
the Company, shall forfeit the sum of Rs. 500,

“Tt has been contended by Mr. Hyde, for the defence, that this Court
has no jurisdiction under the said seetion, inasmueh as the sum of Ras. 500
ig a forfeit and not a “penalty ' within the meaning of the Act, and being
a forfeit should be recovered in the Qivil Cowrt.

Tt appears clear that if a Presidency Magisirate has jurisdiction under
seetion 35, no discretion is left to him, but in the case of each insufficiently
stamped share warrant he is compelled to direct both the defendant and
the Company each to forfeit the sum of Rs. 500. This, T apprehend, could
soarcely have been the intention of the Legislature. In the present case
the defendant is charged with having issued nine share warrants without
the same being duly stamped, and seotion 35 of the Act would apparently
require from him a forfeiture of Rs, 4,600, and also a forfeiture of n like
sum from the Company, making a total of Rs. 9,000,

* My, Apear, forihe prosecution, contended that not only has a Presi-
dency Magistrate jurisdiction, but also that he has discretion as to the
amount o be forfeited, and isinmno way compelled to enforco the forfeiture
of the full amount of Rs. 500,

T would call their Lordshipy attention fo section 82 of the Criminal
Procedure Code which limits the amount of fine a Presidency Magistrate
is empowered to inflict to Rs. 1,000, and section 35 of the Indian Companies
Act would scem to bein divect conflict with this,
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#The quesiions, therefore, on which I havo the honor to ask ap expres.
sion of their Lordships’ opinion are—

“ 1. Is the issuing of a share warrant, the same not being duly stamped
an offence within the meaning of Act VI of 18827 ’

42, Isthe forfeilure provided by section 35 of Acl VI of 1882 5 Penalty
within {he meaning of section 252 of the said Aect?

“ 3. Having regard to sections 36 and 262 of Act VI of 1892, hag a
Presidency Magistrate jurisdiction to impose a forfeit under section 35
of the Act ¢

“4. If a Presidency Magistrate has jurisdiction, has he any discretion
empowering him to impose a lesser forfeit than Rs 500 in the case of sach
share warrant »

At the hearing of the refercneo

Mr. Hyde appeared for the accused.

Mr. T. A. Apear for the Crown.

Mr. Hyde.—The only section conferring jurisdiction on the
Magistrate is section 2062, and that gives him jurisdiction only
in cases where an offence doclared to be punishable by a penalty
under the Act is disclosed. Section 35 in express terms provides
for a “forfeit ” and nob a “penalty,” and by tho use of the word
“forfeit” it is clear that the Legislaturo intended something differ-
ent from a “penalty.” This is the only section in the Act which
provides for o ““forfeit,” and it provides that it is to be the specifie
sum of Rs. 500, and apparently leaves no discrefion to the Court
as to the amount. In other sections of the Act which provide for
penalties, such as seclions 66, 68, 69, 71, 75, the Act provides
that the penalty inflicted shall not ewceed o specific sum. Some
distinetion must therefore be drawn betwoen the meaning of the
words “forfeit” and “penalty,” and when you find thatsection
262 gives the Magistrate summary jurisdiction in coses hrought
before him, it never could have been intended that such jurisdic-
tion should be cxercised in casos such as this, where the amount
claimed from the accused is Rs. 4,500, as he is charged in respeot
of nine warrants. In prosecutions under the Stamp Act the Magis-
trate has a discretion as to tho amount of the penalty ho inflicfs,
ond in other sections of this Act where the offences ave of a more
gerious character than under this soction, he has a like disoretion.
This all points to tho fact that a civil liability was contem»
plated by tho Logislabure and not o summary frial before o
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Oriminal Court. This view is confirmed when you see that seo-
tion 35 of the Act is taken werbatim from 83 and 84 Vie., ¢ 97,
section 127, except that Rs. 500 is substituted for £50. Under
that Act (section 20) it is provided that penalties are to he recover-
able by information in the Cowrt of Exchequer in the name of the
Attorney-General, thereby showing that a civil and not a criminal
liability is incurred. Section 26 of that Act has, it is true, not
heen incorporated in the Indian Companies Act; but that Was Uune
necessary, a8 section 144 of Act X of 1875 has not been repenled
by Act X of 1882, and that section provides for the Advooate-
Grenoral exhibiting informations in the High Court for all purposes
for which the Attorney-General may exhibit informations on behalf
of the Crown in the Court of Exchequer. The power, therefore, to
recover forfeits to the Crown exists, and it must be taken that the
Legislature by incorporating section 127 of the English Stamp
Act of 1870 in the Indian Companies Act, did not intend to give
greater powers than was given under that Act, as, if such had beon
the intention, the recovery of a forfeit would have been expressly
provided for in section 252, or the wording of section 35 altered, to
bring it into conformity with the other penal sections of tho Act.
It is true the marginal note to section 35 refers to a “penalty ;”
but so does the marginal note of sestion 127 of the English
Stamp Act, and marginal notes do not necessarily form portions
of the Act.

Mr. T. A. Apear.~—The issuing of a share warrant not duly
stamped is an offence under the Aecf, and is cognisable by the
Magistrate under section 252, There is no distinction between a
« forfeit’’ and a “ penalty” as used in the Aect. This is shown
clearly by the marginal note to section 35, which is taken from
the English Act. In this case it is clear that section 252 applies,
and that the Magistrate has jurisdiction to try the accused for an
offence under the Act.

The opinion of the High Court (Prinser and TREVELYAN, JJ. )
was expressecl in the following terms:—

This is a reference from the Chief Presidency Magistrate of
Coloutts. The defendant is charged under section 35 of the
Indian Companies Act, 1882, with having issied cerbain share
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warrants without the same having been duly stamped. Section 35
provides as follows:— ¢ If a share warrant is issued without being
duly stamped, the Company issuing the same, and also every person
who at the time when it is issued, is the Managing Director, or
Secretary, or other principal officer of the Company, shall forfeit
the sum of Rs. 500.”

The questions which we are asked are, first—*Ts the issuing
of a share warrant, the same not being duly stamped, an offence
within the meaning of Act VI of 1882?” Second—*Ts the
forfeiture provided by section 85 of Act VI of 1882 a penalty
within the meaning of section 252 of the same Act?” Third—
“ Having regard to sections 35 and 252 of Act VI of 1882, has
a Presidency Magistrate jurisdietion to impose a forfeit under
section 85 of the Act ?”” and Fourth—«1f o Presidency Magistrato
has jurisdiction, has he any discretion empowering him to impose
a lesser forfeit than Rs. 500 in case of each share warrant ?”

The first question argued before us is whether the Presidency
Magistrate has any jurisdiction to fine a person issuing o share
warrant not duly stamped. It was contended that because tho
word “ forfeit” occurs in section 85 and the word penalty ”
occurs in other sections of the Act, a distinction must be made
between “forfeit” and “penalty,” and that although under see-
tion 252 of the Companies Act, a Presidency Magistrate may deal
with an offence declared to be punishable by a penalty, he could
not do 5o in & case under section 35, It was suggested that the
remedy was by information under section 144 of Act X of 1875,
and that, having regard to tho fact that there was that remedy,
the Legislature had omitted to enact a provision similar to
section 26 of the Stamp Act, 1870 (33 and 34 Vie., ¢. 97),
although they had taken from section 127 of that Act the words
contained in the last portion of section 85 of the Indian Com-
panies Act.

This difficulty, if it be one, arises from the Legislature having
adopted verbatim a part of the English Statute without adopting
the other parts bearing on it, or making it completely correspond in
phraseology with the terms of the Indian Bill. It does not appear
that the Legislature here really intended to make any distinetion
between a “forfeit” and a “ penalty.” In ordinary parlance, those
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words are usually interchangeable, and in legislative nomencla-
ture they are sometimes used one for the other. In the Stamp
Act, to which we have referred, we find that, although the different
sections which inflict a fine upon omissions to comply with the
provisions of that Act provide thet the offending person shall
« forfeit” certain sums, section 26, which provides for the mode
of recovering such forfeits, describes them as * penalties.” If the
contention of the lenrned Counsel here was corvect, and if it were
that & penalty and a forfeit were not the same thing, section 26
of the Stamp Act, 1870, would be meaningless and would have
nothing to apply to. ‘We think it quite clear that the Presidency
Magistrate has jurisdiction under section 252 to deal with a charge
of the kind in this case.

It is not mnecessary for us to consider whether there be also a
remedy by information under section 144 of the ngh Court’s
Criminal Procedure Act, 1875,

There is no doubt that the omission fo stamp & share warrant is
an offence under the Indian Companies Act, and it is, a8 we have
shown, an offence declared punishable by a penalty. The Magis-
trate has jurisdiction.

In this way we answer the first three questions referred to us.

The learned Magistrate refors to section 32, Code of Criminal Pro-
cedure. That section gives him power only to fine up to Rs. 1,000,
We do nob think that that section affects the present case. Sec-
tion 35 of the Indian Companies Act inflicts a penalty of Rs. 500 in
respect of each share warrant issued without being duly stamped.
The issue of each share warrant not duly stamped is a separate
offence. 'The fact that several offences may have been commit-
ted, and therofore his power to fine would extend to more than
Rs. 1,000, is not affected by section 82, Code of Criminal Procedure.

The last question is not, we think, a difficult one. Sections 68 and
69, 71, 75, &o., provide for penalties not exceeding cerfain sums.
This distinction of words, we think, makes it quite clear, if it were
not otherwise made so, that the Magistrate has no diseretion at
all. The words of section 35 are imperative. They provide that
if warrants are issued without being duly stamped, the Company
and every person, &o., &o., shall fogfsit the sum »f Rs. 500, This
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is an express penalty fixed by the Statuto for the offence. Thg
Magistrate, if the offence is proved, is bound to impose o fine
of Rs. 500 in respect of each offence. If is for the Revenue
authorities to determine whether they wowld enforce such
penalties.

H., T. 1.
APPELLATE CIVIL.

Before Sir W. Comer Petheram, Knight, Chicf Justice, and
My, Justice Novris,

BARAHI DEBI (ove or toE Devunpants) ». DEBKAMINI DEB]
AND ANOTHER (PLAINTIFFS) AND ANOTHER (DIrENDAnT).*

Hindu Law— Partition—DBengal School of Law—Partition of one item of
Joint fandily property by outside shaveholder—Widow's share on such
partition.

The right of a widow (2 membor of a joint Hinduw family) to a share
in lien of maintenance only arises when there is a partition of the joint
family estate in the sense that it ceases to exist as a joint cstate. Henge
upon o partition enforced by a stranger in respect of property whieh forms
merely one item of the joint estate, the widow is not entitled to such shape,
if, notwithstanding such division, the main estate remains undivided,

Ield, vpon the facts of this case that the widow was not entitled to such
share. '

Tun facts in this case were shortly as follows :—

One Rama Nath Goswami, governed by the Bengal school of
Mindu law and possessed of considerable property, died on the 12th
of Octobor 1884, leaving him surviving his widow Barahi Debi
and two sons, Debendro Nath Goswami and Jogendro Nath
Goswami. Amongst the properties left by him was an undivided
one-third shave in {wo houses at Barrackpore,

Debkamini was the owner of the remaining two-thirds of the two
houscs, and after tho death of Rama Nath Goswami, she purchased
from the elder son, Debendro Nath, his half share of the one-third

% Appoal from Original Docreo No. 28 of 1891, against the decres of
Beboo Radha Krishua Sen, Subordinato Judge of 24-Pergunnabs, dated
the 80th, of Docemlior 1890,



