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applicable to tlie case of a daugiiter. Tlie inquiry 
as to wliy he expressly imposed that restriction in one 
case and omitted to do so in the other will clearly 
lead us into the region of conjectures.

We therefore allow this appeal, set aside the 
decree of the lower appellate court and restore the 
decree of the court of first instance with costs in all 
courts.

Appeal alloived.
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Before Sir Louis Stuart, K t., Chief Judge, and Mr. Justice
Wazir Hasan.

-JANG BAH ADU E LA L an d  others (D e f e n d a n t s - a p p e l-  isaa 
LANTs) t?. BH A iYA  E A aH lIN A T H  SINGH a n d
ANOTHER (PLAINTIPFS-EESrONDBNTS).'"' ----

Hindu law— AlienatioiL by father to satisfy debts of gra7id-‘  
father^ whetlier binding on grandsons— Antecedent 
debts, meaning of— Consideration in part reoeived in 
cash by Hindu father, when valid aiul Mnding: on sons.

Held, that an alienation of joint family property made 
by the father to satisfy the debts of the grandfather is 
binding as against the grandson when such debts are neither 
immoral nor illegal. Masit Ullah v. Dmnodm Prasad,
(1926) 3 0 . W . N ., 721, followed. Secretary of State for 
India in Council V. Moment, (1912) L . E,., 40 I. A., 48, 
and Vasudev Sadashiv Modak v. Th-J: Gollector of Ratnagiri^
(1877) L . R ., 4 I. A ., 119, referred to.'

Where a mortgage of joint family property is made by 
a Hindu father and the son makes an alienation whicli is 
wholly a renewal of the previous mortgage made by the 
father the alienation does not constitute ah antecedent debt.

* Seccmd Civil Appeal No. d-73 of 1925, against the decree <■■{ 
'Thakur Eachhpal Singh, District Judge of Gouda, dated the 4th of July, 
1925, setting aside the decree of Shiam Manohnr Nath Shargha, Subordi­
nate Judge of Gonda, dated the 3rd of July, 1924.



402 THE INDIAN LAW IlEPOIiTS, [V O L. II ,

1926 Gajadhar B u JJ is h  Siiirj'h v. Baij Nath, (1924) 0 . 0 . ,  133,
Jang relied on.

Where part of the consideraiioii ol̂  a, sale deed by a 
i\ Hindu father was received by him in casli at the execution of 

lî HUNATH evidence tliat tlie money was used
Bingh. for immoral or nnantliorized purposes and direct testimony 

as to its appropriation was no longer available fo;i' the reason 
that long time had elapsed and the vendor and vendee were 

H a s a n ,  J .  jead. the reasonable presumption in the circinnstances
u) make was tliat it formed a valid eonsideration in part of 
ilie purchase.

;iV[essrs. A. P. Sen mid K. P. Misra, for the 
nppeliants.

Mr. BishesJiwar Nath ^rivastam, iov the res­
pondents.

 ̂ 19̂ 0 H a sa n , J. :— This is the dofendaiits’ appeal from 
hoicnUju, decree of the District-Judge of Goiida dated the 

4th of July, 192-̂ , reversing the decree of the 
Subordinate Judge of the sâ me place, elated the 3rd 
nf July, 192,4.

It is necessary to state the following pedigree 
at the oatset of this judgment:—

THAKUB PEASAD.

NimVal Prasad. Chancli Praisad.

I 1Maliip ITaiain, ' Cbliit'tan Lai.

I Baliadur Lai
(dftfondant No. 1]

Eaj Bahadur Lai. Shoo Murat Lai. Shiam Murat Lai, Gluranji Lai. 
(defendant No. 2). (defendant No. 3 ) (defenda nt No. 4). (defaudant No, 5)

The two brothers, Chandi Prasad and ISfimial 
Prasad, were separate in estate and each was the 
owner of a 3 annas 8 pies 5 kirants zainindari share 
situate in mahal Pnra Giir Dayal, patti Muhammad 
Khan in ITtraula in. the district of Gonda. On the.



192623rd of April, 1898 they sold die entire 7 annas 4 
pies 10 kirants share for a consideration of Rs. 10,000 jats-g
to one Bismillali Chaudhri. The vendee entered into 
the possession of the vshare by virtue of the sale just 
now mentioned. Bismillali Chaudhri was succeeded N U15
on his death by his son, Muhammad Khan. Under 
a deed of the 21st of March. 1914, Muhammad Khan 
mortga-o'ed the 3 annas 8 pies 5 kirants share, which 
had previous to the sale of the 23rd of April, 1898 
belonged to Nirmal Prasad, to one Bhaiya Sital 
Bakhsh Singh, who vfas the predecessor-in-infcerest 
of the plaintiffs-respondents. The mortgage was a 
simple mortgage. Subsequently the mortgage was 
put in suit and a decree for sale was obtained.
In pursuance of that decree the 3 annas 8 
pies 5 kirants share was sold by auction and pur­
chased by the plaintiffs on the 23rd of October, 1920. 
Formal deliYery o f possession ŵ as made in favour of 
the purchasers on the 8th of August, 1921.

Mea,nwhile the defendants by means of certain 
proceedings in court taken against the heirs of the. 
vendee, the details of which are not necessary for the 
purposes of this judgment, had obtained possession 
of the share in question. The object of the present 
suit is to recover possession of the 3 annas 8 pies 5 
kirants share from the hands of the defendants.

The chief defence, with which we are concerned 
in the present appeal, is that the pfopeity in suit 
being the ancestral joint family property of Nirmal

■ Prasad and his descendants under the law of the 
Mitakshara did not validly pass out o f the family by 
the sale of the 23rd of April, 1898 efected by Mrmal  ̂
Prasad in favour of Bismillah Ghaudhii,

On the above question in controversy the trial 
court held that the sale was invalid, and on the basis 

-■■■■" 36, OH.:'
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^̂ 26 of that finding dismissed the plaintiffs’ suit. On
J a n g  appeal the learned District Judge o f Gonda came to

the conclusion that the sale of the 23rd of April, 1898 
Bmm was valid for the reason that it was effected in lieu of

i-ughunath antecedent debts and wâ s, therefore, binding on the
defendants’ interests in the fa,mily property. He 
therefore allowed the appeal, reversed the decree of 

i ia s m i , J. gQ uri, of first instance and gave a decree for pos­
session in favour of the plaintiffs-respondents. The 
sole question for decision in tlie appeal is as to
whetlier the sale of the 23rd o f April, 1898 was a
valid- alienation of the fa,railv property by Nirmal 
Prasad.

Now the facts in relation to this matter are as 
follows :—

Under the sale of the 23rd of April, 1898, Nirmal 
Prasad sold his share of 3 annas 8 pies 5 kirants for a 
consideration of Rs. 3,333-5-4. This amount of 
Es. 3,383-5-4 was appropriated according to the 
finding of the lower appellate court in the following 
manner

(1) Es. 1,111 in part payment of a mortgage
dated ihe 10th of June, 1886, made by 
Thakur Prasad.

(2) Rs. 55-10-8 in part payment o f a mortgage
dated the 10th of June, 1886, made by 
Thakur Prasad.

(3) Rs. 679-2-0 in part payment of a mortgage
dated the 6th of June, 1889, made by 
Thakur Prasad.

(4) Rs. 420-3-0 in part payment of a mortgage
dated the 27th of July, 1889, made by 
Thakur Prasad.

(5) Rs. 100-7-0 in part payment of a simple
money bond executed by Nirmal Prasad 
himself on the 29th of November, 1889.
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(6) Rs. 100'left with the vendee for the pur- .
pose of beine’ paid to one Basant Lai on JAua

n  1 - 1  j .  1 E a h a b t t baccount of a zar-peshgi lease execTited lal
by Nirmal Prasad and Chandi Prasad 
on the 14th of April, 1895. ^

(7) Rs. 966-4-8 received Dy Nirmal Prasad as
Ms share of the cash payment o f the jĵ -san, i.
purchase money.

In respect of items Nos. 5 and 6 the courts below 
are agreed and the finding was not challenged in 
appeal before us that they constitute antecedent debts 
o f Nirmal Prasad for the satisfaction of which he 
could make a valid alienation of the ancestral family 
property.

As regards items Nos. 1 to .4 the court of first 
instance on the authority of a decision . of a Bench of 
the late Court of the Judicial Commissioner of Oudh, 
to which I was a party, came to the conclusion that 
they do not constitute antecedent debt, and as regards 
the last item No. 7 that court foimd that the validity 
o f it was not established. The lower appellate court 
in respect of the first four items has held that they 
were antecedent debts, and a-s regards the last item 
No, 7 its opinion is that in the circumstances of the 
case it should be presumed that the amount was bor­
rowed for legal necessity- The correctness of the 
opinion of the court below is challenged in appeal 
before us.

Now according, to the decision in Gajadfiar 
Bahhsli Singh v. Baij Nath (1), tHe first four items of 
the consideration on which the sale of the 23rd of 
April, 1898 rests do not constitute antecedent debt 
as the trial court had lield, but the iearned Bistrict

' (1) -(1924) 27 O.C., 133 •. S . 0 . 1 O .W .K ., GO.



1926 Judge lliinks tiiat they do. i  still :idhere to the*
Jang opiiiioii expi'cssed iii tlie case just now ineiitionec!
 ̂lal™ tlipy do not consti.tiite antccexleiit debt and I

■ ■ have nothing to add to the reasoiiti in support of that 
itAGmTNATH opinioji to what I stated in that case The further

question, decided in that case was as to the validity
of the alienation on the pure ground of pious obliga- 

Hasan, J. qh tile part of the sons to satisfy the debts of 
their deceased father The fact that the alienation, 
in suit was wholly a renewal of the previous mortgage 
made by the father had an important l)earing on the 
decision of that question. In the cir<".umstances the 
essence of the matter lay in the fact that the sons were 
sought to be bound by the previous mortgage made by 
the father on the sole ground of pious obligation. It 
was held that they were not so bound. I am still of 
the opinion that that was a right decision.

Now the question which has arisen for decision in. 
the present ^appeal is as to whether an alienation of 
the joint ancestral family property in satisfaction of 
the debts of an ancestor when such debts were neither 
immoral nor illegal and when the ancestor was the 
father of the meinbc:‘r making the alienation and the 
grandfather of one of the defendants and the great­
grandfather of the other defendants is an alien-.i,tion 
for legal necessity or not. This question wa,s neither 
raised nor decided in the case mentioned above. That 
case therefore is no authority for a decision in the 
present case' In the of Seerekmj of State for 
India in CoimciJ Moment (1), Viscount ITALDA.Kri!:, 
L. Cv, in delivering the judgment of the Privy Council 
observed It was suggested in the course of the 
(Lrgument for the appellant that a different view must 
have been taken by this Board in the o;:!,se of Vasudm 
Sada&Mv Modak y / T hn CoUector of Rainagiri m -

(1) (1912) L.E., .10 I.A., 48. (2) (1877) d I.A., iMv

40^ THE INDIAN L.-VW RErOLlTS, H..



TOL. I I .] LUCKNOW SERIES. 4 0 7

1926The answer is tliat, no such point AÂas laised for deci- __
sion.”  Jang

The answer to the question set forth above must be 
given ill the affirmative having regard to the recent 
decision of their Lordships of the Privy Council in the 
case of 'Masit Ullah v. Dcmodar Prasad (1). As 
observed in that case the law of the Mitaksliara 
proceeds on a logical basis; rights are created by birth 
up to the third generation, viz., son, grandson and 
great-grandson. The son of a grandson is entitled 
equally with his father to question the validity of 

' debts contracted by the ancestor after his death. His 
obligation to discharge the valid debts of that ances­
tor is therefore co-extensive with the rights.'’ No 
argument Wris addressed to us on the ground that the 
great-grandsons o f Thakur Prasad have received no 
assets from the deceased ancestor.

As regards the last item of Us 966-4-8 receive'd 
in ca.sh by Mrmal Prasad from the vendee at the exe­
cution o f the deed of sale of the 23rd o f April, 1898,
I agree with the lower appellate court that in /fcEe cir- 
cumstances of the case it is a reasonable presumpMon 
to make that it formed a valid consideration iri part' 
of the purchase. This view is also supported by IKe 
decision of their Lordships of the Privy Council just 
now mentioned. There is no evidence that the money 
was used for immoral or unauthorized purposes.
Direct testimony as to its appropriation is no longer 
available for the reason that long time has elapsed 
since and the vendor, Mrmal Prasad, and the vendee, 
Bismillah Chaudhri, are both dead.

0n  the above grounds I would dismiss this 
appeal with costs.

S t u a r t , G. J. :— Whatever do’ubts there may ha;ve im  
been upon the point in the past, the recent decision o f

:a) (1926) 3..0.W.N,,/721.
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1926 their Lordships of the Judicial Committee in Masil, 
miah V. Daniodar Prasad (1), has now clearly estab-̂  

EAHADxm to the bi.ndin,g nature of an alienation
®- o f  joint family property made by the father to satisfy 

RiaXATH the debts o f  the gra,ndiather as against the gra,iidson 
when such debts are neither i,rani,orfiI nor illegal. The- 
item of Rs. 966-4-8 was, in the circiinistancea of thQ- 
case, a valid consideration in  part for the purchase. 
I  therefore agree with my learned brother in  dismis­
sing this appeal witH costs.

By Court.— This appeal is dismissed with costs.
Af'peal disrndssed.

1926
November,

APPELLATE  CIVIL.

1926
December,

16 .

Before Sir Louis Stuart, K t., Chief Judge, and Mr. Justic&
■Wazir Hasan.

NAW AB SHAEAP JEHAN BEGI-AM (D e c r e b - h o ld e b -  
APPBLLANT) 1). JSTAWAB M IKZA MOHAMMAD SADIQf 
A L I IvHAN (JUDGMKNT-DEBTOR-OBJEOTOIl-BESPON" 
d e n t).*

Rents and 'profits of the estate of a deceased, whether liable- 
for the satisfaction of his dchts— Assets of a deceasedy 
whether inehide rents and profits of the clecascd’s estate 
—■Recei'Dor, appointment of— Decree-holder not unlling tô  
leave any margin for the maintenance of the judgment- 
'dehtor—Appointmient .of a receiver of the whole estate of 
the nidgment-debtor, whether just or convenient.
Tlae apiiicant obtained a ''decree for her dower debt 

against the assets of her deceased hiisband jukI in execution of 
her decree applied for tlie appointment of a receiver of the 
estate of lier deceased husband in the hands of his other heira.

Held, that it being admitted that the villages in qiiestion 
were the assets of tire deceased, it follows that the rentg and 
profits accruing- from^ those villages were also his assets, for 
rents and profits are legal incidents of invrnovable property

Eseculiion 0/  Decree AppeiU. No. 43 of 11)2(5, from tlio order and 
decree of Mahunid Hassan Khan, SnbortIiiia.tfi Judge of Sitapur, dated the, 
17th. of September, 19261 allowing' tlio bbjocfion of tlio Jtidgment-debtor and, 
dismissing the decree-Iiolder’s (ipplieution.

(1) 3 O.W.N., p. 721.


