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APPELLATE CIVIL.

Before Mr., Justice Wazir Hasan and Mr. Justice Gokaren
Nath Misra,

GANGA PRASAD (DEFENDANT-APPRLLANT) 9. GANESH
PRASAD AND OTHERS (PLAINTIFPS-RESPONDENTS).®
Moitgage—IForeclosure decree, whelther can be obtained egainst
prior mortgagees—Priovity with vespect to  wmorlgages
ot contuining o condition of foreclosure and incorporated
in the subsequent mortgage having condition for fore-
closure~—Civil Procedire Code, order 384, vule 4, sub-
clanse (2)—Power of court to pass a decree for sale

insteas of foreclosure.

Held, that in a suit for foreclosure the plaindiff is enti-
tled to a decree for foreclosure on the basis of his morfgage-
deed against the mortgagors and the subscquent mortgagees,
but cannct obtain that decree agninst prior mortgagees, nor
tor the purpose of obtaining such a decree can he be allowed
to rely on the prior mortgages which existed in his faveur
and had now been incorporated in his own subsequent mort-
gage, if those deeds did not contuin any condifion as to fore-
closure.

In a suit for foreclosure it is permissible fo a couwrt to
pass a dacree for sale in leu of a decree for foreclosure where
the deed on the basis of which the suit is brought gives
authority to vealize the money by sale of the mortgaged pro-
perty and also in view of the fact that under the provisions
of order 34, rule 4, sub-clause (2) of the Code of Civil Pro-
cedure according to which the eourt is, in a suit for fove.
closure, authorized, at the instance of the plaintiff or any
person inferested either in the mortgage money or in the
right of redemption, to pass a decree for sale in lieu of a
decree for foreclosure.

Messrs. John Jackson, 'R. B. Lall and R. N.
Shukla, for the appellant.

Mr. Niamat Ullah, for the respondents.

Hasan and Mrsra, JJ. :—This appeal arises out
of a foreclosure suit. The plaintiff, Puttu Lal,

* Pirst Civil Appeal No. 78 of 1924, agningk the decree of"(}oﬁplund;'a

Bhushan - Chatterjes, Subordimate Judwe of oli, @
Somon rtter udge of Rae Bareli, dated the 29th of
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prought the present suit for foreclosure on the basis

of & mortgage-deed executed in his favour by defen-
dant No. 1 on his own behalf and as guardian of his
minor son, defendant No. 2, on the 31st of October,
1919, The sum secured by the mortgage was
Rs. 86,000 and it contained a condition that if the
mortgage money, together with interest stipulated
therein, was not paid within a period of three years,
the mortgagee would have at his option the right to
foreclose the mortgage or to realize his money by
sale. The interest agreed upon in the deed was atb
the rate of 10 annas per cent. per mensem, with six
mmthly vests, The plaintiff claimed a sum. of
Rs. 44,898-6 by foreclosure of the mortgaged pro-
pelty. The atoresaid deed of mortgage incorpora-
ted three prior deeds, one dated the 8th of February,
1913 for Rs. 7,000 (exhibit F4), another dated the

9th of March, 1914 for Rs. 4,251 (exhibit F3), and -

the third dated the 8th of January, 1916 for
Rs. 11,000 (exhibit F5), all these being in favour of
the plaintiff.

Defendant No. 3, Ganga Prasad, the appellant:

hefore us, defendants Nos. 4, 5 and 6§, namely, Jadu-
nath Prasad, Harnath Prasad and Baladin Sah,
were all impleaded on the allegation that they were
subsequent mortgagees. All these defendants denied
that they were subsequent mortgagees and alleged that
their mortgages were of dates prior to the date of the
mortgage in favour of the plaintiff, on which the
suit had been brought.

The appellant-defendant No. 3 set up a mort-
gage-deed, dated the 25th of July, 1916 in respect of
a portion of the mortgaged property. The defence
put forward by him was to the effect that he had
alrcady obtained a decree on the basis of his mort-
gage-deed and the plaintiff was a pavty to that
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19%  decree. His contention was that he was not bound
Gaver  to pay the mortgage of the plaintiff which was a mort-
Frasey gage subsequent to his. He further contended that,
Gamsn in any case, the plaintiff was not entitled to a fore-
" closure decree against him.

X Defendants Nos. 4 and 5 (respondents Nos. 6 and
gsan 9'7) set up a mortgage-deed dated the 26th of June,
1917 in their favour, and contended that they alse
were prior and not subscquent mortgagees as alleged

hy the plaintiff.

Defendant No. 6 (respondent No. 8) set up &
mortgage-decd dated the 3rd of February, 1919, and
also claimed to be a prior mortgagee. He also con-
tended that the deeds, in licu of which the mortgage-
deed dated the 31st of October, 1919 had been exe-
cuted in favour of the plaintiff, contained no provi-
sion for foreclosure and the plaintiff conld nof, there-
fore, claim the right to foreclose the property. He
alleged that he had also obtained a decree on the basis
of his mortgage-deed, and in that suit the question of
priority between him and the vlaintiff had already
been determined.

We may also :mention that there wwas another
defendant in the suit, namely, defendant No. 7
(respondent No. 9), whose position as a prior mort-
gagee was admitied by the plaintiff and there was.
therefore, no contest between him and the plaintiff in
the court helow. :

The suit was tried by the learned Subordinate
Judge of Rac Barcli, and one of the issues fixed in
the case was whether the plaintiff had priority
against defendants Nos. 8 to 6 as alleged by him and:
to what extent? So far as  defendant No. 6 <was
concerned he did not give any finding because a com-
promise was arrived ai between him and the plain-
tiff. Regarding defendant No. 38 he found that
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defendant No. 3 had filed a suit on the basis of his
mortgage to which tlie plesent plaintiff was a party
and it had béen decided in that suit that the plaintiff
had a priority over defendant No. 3 to the extent of
Rs. 26,521-9-3 (exhibits 6 and 13). Regarding defen-
dants Nos. 4 and 5, he found that they had also
brought a suit on the basis of their mortgage, and it
had heen decided in that suit that the plaintiff had a
priority to the extent of Rs. 29,397-15-9 (exhibits 12
and 16). The learned Subordinate Judge was of
opinion that the matter having been decided in the
suits mentioned above the guestion of the extent of
priority was res judicata.

In result the learned Subordinate Judge passed
a decree for foreclosure in favour of the plaintiff for
Rs. 35,383-5-9 plus interest on the same at the con-
tractual rate with proportionate costs. He also de-
clared that as against the appellant, defendant No. 3,
the plaintiff had a priority to the extent of
Rs. 26,521-9-3 plus interest at the contractual rate
and proportionate costs, and similarly as against
defendants Nos. 4 and 5 to the extent of
Rs. 29,997-15-9 plus interest at the contractual rate
and proportionate costs. He ordered that if defen-
dant No. 3 or defendants Nos. 4 and 5 paid the
amount due on account of the prior mortgages stand-
mg in plaintiff’s favour he (the plaintiff) will stand
redcemed to that extent and the sum so paid to him
will be deducted out of the total amount decreed to
him, and in that event he will be cntitled to a fore-
closure decree in respect of the balance of his decree,
but subject to the incumbrances in favour of defen-
dants Nos 3, 4 and 5. As to defendant No. 6 he
ordered that as a result of the compromise between
him and the plaintiff, his mortgage had been paid
off, and he had, therefore, no interest left in the
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mortgaged property.  As to defendang No. 7 he dec-
lared that the foreclosure decree passed in favour of
the plaintifi was subject to the prier charge existing
in favour of the said defendant.

Defendant No. 3 has come up in appeal to this
Court and the point argued on his  behalf by Mr.
Jackson, the learned Counsel for the appellant, was
that the order of the learned Subordinate Judge, so
far as it compelled his client defendant No..3 {(now
appellant: hefore us) to pay the sum of Rs. 26,521-9-3
was unjust and erroneous  His main contention wag
that the plaintiff had come into Court on the basis of
the mortgage dated the 31st of October, 1919, which
was subsequent to the mortgage in favour of his
client dated the 25th of July, 1917, and under those
circumstances the plaintiff could not be allowed to
foreclose the mortgaged property in a manner so
as to prejudice hig client’s interest. He further con-
tended that the prior mortgages standing in favour
of the plaintiff now incorporated in the deed in enif
did not contain any condition as to forcclosure and
consequently the plaintifi was not entitled to get a
foreclosure decree azainst defendant No. 8.

After hearing Counsel for both sides at length
we have come fo the conclosion that the contention
put forward by the learned Counsel for the appellant
must prevail. The plaintifi may be entitled to s
decree for foreclosure on the basis of his mortgage-
deed against the mortgngors and the subsequent mort-
gagess, but canmot obtain that decree against prior
mortgagees, nor for the purpose of obtaining such .
decree can he be allowed to rely on the prior mort-
gages which existed in his favour and liad now been
Incorporated in his own subsequent mortgagd,
because those deeds did not contain ba,n_v eondition ag
to foreciosure. '
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1t was argued by the learned advucate for the
vespondent that when in the suit brought by the
sppellant it had been declared that the plaintiff in
the present case would have priority to the extent of
Rs. 26,521-9-3 * under the deed in suit *’, the mean-
ing of it was that the tevms of the latter deed had
been declared as binding upon the appellant. We
regret we cannob accept this argument. No such
interpretation can be placed upon the decree ob-
tained by the appellant on the basis of his mort-
vage. What the decree meant was that the present
deed of the plaintiff had priority over the deed in
tavour of the appellant to the extent of Rs. 26,521-9-3
as stated above. The words ‘‘ under exhibit D2 *
in exhibit 18 cannot possibly mean that the idea was
to incorporate all the terms of the deed in suit,
which was filed ag exhibit D2 in the previous suit by
the appeilant. We are of opinion that the decree for
foreclosnze passed by the court below against the
appellant cannot he sustained.

Tn our opinion the proper decree to be passed in
the case in order to fully protect the rights of the
parties would be a decree for sale. Such a course
wonld be permissible-to us both in view of the fact

_that the deed on which the plaintiff has brought the
present suit gives him authority to realize his money
by sale of the morivased property, and also in view
of the fact that under the provisions of order XX XIV,

RANE RS

rale 4, sub-clanse (2), according to which the court

is, in a snit for foreclosure, authorized. at the ing-
tance of the plaintiff or any person interested either
in the mortgage money or in the right of redemption.

......
o

to pass a decree for sale in liew of a decree for fore-
closnre.  We think that the present case is one where

a decree for sale should be passed in order to protect
the rights of all the parties.
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We, therefore, sct aside the decree for foreclosure
passed by the court below in plaintiff’s favour and
pass a decrce for sale directing that the property
shonld be sold and out of the proceeds of the sale the
plaintiff should be paid a sum of Rs. 26,521-9-3 plus
interest at the contractual rate and proportionate
costs and after that defendant No. 3 should be paid
the money duc to him wunder his decree dated fhe
10th of August, 1922 (exhibit 13) passed -in suib
No. 100 of 1921, and after that defendants Nos. 4
and 5 should be paid the sum due to them under
their decree also dated the 10th of August, 1922
(exhibit 12) passed in suit No. 194 of 1922, and if
after the satisfaction of these decreces any money still
remains in hand, that will be paid to the present
plaintiff towards his mortgage dated the 31st of
October, 1919. The mortgagor will, of course, be
entitled to the surplus, if any.

‘We also wish to mention that defendant No. 7
is admittedly a prior mortgagec whose claim is
admitted by all the parties in this case. He has,
however, not chosen to appear either personally or
through a pleader in this Court, and we have not,
therefore, been able to pass any order regarding his
mortgage. 'We may, however, invite the attention of
the court which may happen to execute the decree
that 1t may with the consent of defendant No. 7
direct that the property be sold free from his mort-
gage, also giving him priority over all, viz., defen-
d:;fnt No. 3, defendants Nos. 4 and 5, and the plain-
tiff.

The appeal is, therefore, ailowed and in lieu of
the decrec for foreclosure passed by the learmed
Subordinate Judge a fresh decree for sale embodying
the conditions mentioned above will now be prepared
in this Court under the provisions of order XXXIV,
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rule 4, the time for payment being cxtended to six 19

months from this date. The parties will bear their Gaxas
. . "RASAT

own costs in this appeal. .

: (i
Uppeal allowed.  phew
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REVISIONAL CRIMINAL.

Before Mr. Justice Wazir Hasan.

KING-IMPEROR (Arprrnant) v. RAM NATH BUX 100
SINGH (COoMPTAINANT-RESPONDTNT). ¥ Septen ber,

Criminal Procedure Code, section 476, sub-section (1) and
section 195, sub-section (1), clauses (a), (b) and (&)—
Complaint-—Section 476, sub-section. (1) of the Crimi-
nal Procedure Code anuthorizes complaints of offences
under section 195, sub-section (1), clouses (DY and ()
only.

Held, that section 476, sub-section (1) of the Code of
Criminal Procedure, does not authorize o complaint with
reference to offences deseribed in section 195, sub-section (1),
clanse (@), committed in or in relation to a proeceeding in a
court. The jurisdiction to make a complaint under that
sub-section is limited to such cases ag are provided for in
suh-section (1), clause (b) or clause (¢) of section 195 only.

Mr. Ali Zaheer, for the applicant.

wovernment. Advocate (Mr. &. H. Thomas), for
the Crown.

Hasax, J. —1his is a reference wunder sec-
tion 433 of the Code of Criminal Procedure 1898,
by the Sessions Judge of Sitapur. The -circums-
tances in which the reference has arisen are as fol-
lows :—-

In execution of a simple money decree passed by
the court of the Munsif of Sitapur in favour of
Dilaram Sah against one Thakur Ramnath Bakhsh
%mgh a vﬂInO‘e belono"m@ to the Juddment dobtor was

* Cnmm'ﬂ T\’oformce No. 42 ni‘ ],‘Y’G




