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APPELLATE CIVIL.

Before Mr. Justice W'dzir Hasan and Mr. Justice Gokamn
Nath Misra.

16 p e a  s a d  (D e f e n d a n t - a p p e lla n t )  v . G - A N E S H
i^ E A tS A D  AND OTHBES ( P la in t if f s - e b s p o n d b n t s )  

Mortgage—Foraclosure decree, whether can be obtained against 
prior mortgagees.—Priority with respect to mortgages 
not containing a condition of foreclosiire and iuGorporated 
in th>z suhsequent mortgage having condition for fore­
closure— Ciml Procedure Code, order 34, ride 4, suh- 
clausj (2)— Potver of court to pass a decree for sale 
instead of foreclosure.
Held_. that in a suit for foretlosiirt! the plauitiff is enti­

tled to a decree for foreclosure on the basis of his mortgage- 
deed agaiRst the niortgagorB and the siibseqisent mortgagees, 
but cannot obtain that decree against prior mortgagees, nor 
tor the purpose of obtaiiiing such a decree can he be allowed 
to rely on the prior mortg'ages whieli existed in his favour 
and had now been incorporated in his own subsequent mort­
gage, if those deeds did not contain, any condition as to fore­
closure.

In a suit for foreclosure it is periinBsible to a court to 
pass a decree for sale in lieu of a decree for foreclosure where 
fche deed on the basis of ■which tho suit is brought gives 
authority to realize the money by sale of the mortgaged ]oto~ 

perty and also in view of the fa<‘,t that under the provisio:iis 
of order 34, rule 4, sub-clause (2) of the Code of Ciyil Pro­
cedure according to which the court is. in a suit for fore­
closure, authorized, at the instance of the plaintiff or any 
person interested either in the mortgage money or in the 
right of redemption, to pass a decree for sale in lieu of a 
decree for foreclosure.

Messrs. John Jachson, !S, B. Lall and R N, 
Shuhla, for the appellant.

Mr. Niamdi Vllah, for the respondents.
H asan  and MibRA, JJ. —This appeal arises out 

of a foreclosure suit. The plaintiff, Puttu Lai,
, CiviL Appeal No. 78 of 1924, agaiMrtlio decre'e

Klaustian Ghâ terjee, Subordinate .Tiitlge of Î ae Bareli, dated the 39th of 
oeptemDer, 192i.



])rought tlie present suit for foieclosiire on the basis '̂ '3-26 
of a mortgiige-deed executed in his favour by defen- 
■dant No. 1 on liis own behalf and as guardian of his 
minor son, defendant No. 2, on the 31st of October,
1919. The sum secured by the mortgage ^as 
'Es. 36,000 and it contained a condition that if the ^
■mortgage money, together with interest stipulated 'ji.
■therein, was not paid within a period of three years, 
the mortgagee would have at his option the right to 
foreclose the mortgage or to realize liis money by 
sale. The interest agreed upon in the deed was at 
the I  ate of 10 annas per cent, per inenseBi, with six 
monthly rests. The plaintiff claimed a sum. of 
Es. M ,898-6 by foreclosure of the mortgaged pro­
perty. The aforesaid deed o f mortgage incorpora­
ted three prior deeds, one dated the 8th of February,
1913 for Rs. 7,000 (e^ihibit F4), another dated “ the 
Dtli of March, 1D14 for Es. 4,351 (exhibit F3), and ■ 
the third dated the 8th of January, 1916 for 
Rs. 11,000 (exhibit F5), all these being in favour of 
the plaintiff.

Defendant No. 3, Ganga Prasad, the: appellant 
before us, defendants Nos. 4, 5 and 6> namely, Jadu- 
nath Prasad, Harnath Prasad ami Baladin Sah, 
were all impleaded on the allegation that they were 
subsequent mortgagees. All these defendants denied 
that they were siibsecjiient mortgagees and alleged that 
their mortgages were of dates prior to the date of the 
mortgage in favour of the plaintiff, on which' the 
■suit had been brought.

The appellant-defendant No. S set up . a mort- 
'gage-deed,: dated the 25th of July, : 1916 in resj)ect o f/ ■■ 
a portion of the mortgaged property/ The defenĉ ^̂  
put forward by him was to the effeet that he had 
already obtained a decree on the basis o f his mort- 
gage-deed and the plaiiitifi was a party to tha^
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1S26 decree. His contention was tliat lie was not bound
ganga to pay the mortgage of tlie plaintiff which Was a mort-
Pbasab g^gQ subsequent to his. He further contended thatr

plaintifl; was not entitled to a fore­
closure decree against him.

DefeJidants Nos. 4 and 5 (res]3ondents Nos. 6 and 
trj. 7) set up a inortgage-deed dated the 26th of June, 

1917 in their favour, and contended that they also- 
were prior and not subsequent mortgagees as alleged- 
hy the plaintiff.

Defendant No. 6 (respondent No. 8) set up 
inortgage-deed dated the 3rd of February, 1919, and; 
also claimed to be a prior mortgagee. He also con­
tended that the deeds, in lieu of which the mortgage- 
deed dated the 31st of October, 1919 had been exe­
cuted in favour of +he plaintiff, contained no provi­
sion for foreclosure and the plaintiff could not, there­
fore, claim the right to foreclose the property. He- 
alleged that he had also obtained a decree on the basis 
of his mortgage-deed, and in that suit the question o f  
priority between him and the plaintiff had already- 
been determined.

We may also ■nention that there was another 
defendant in the suit, namely, defendant No. T 
(respondent No. 9), whose position as a prior mort­
gagee was admitted by the plaintiff and there was,- 
therefore, no contest between him and the plaintiff iii' 
the court below.

The suit was tried by the learned Subordinate 
Judge oi Eae Bareli, and one of the issues fixed in 
the case was whether the plaintiff had priority 
against defendants Nos. 3 to 6 as alleged by him and" 
to what extent? So far as defendant No. 6 “̂ was' 
concerned he did not give any finding because a com­
promise was arrived at between him and the plain­
tiff. Hegarding defendant No. 3 he found tliafe



defendant No. 3 had filed a suit on tlie basis of Ms
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mortgage to which the present phiintiff was a party ganga 
and it had been decided in that suit that the plaintiff 
had a priarity oTer defendant No. 3 to the extent of 
DR.s. 26,521-9-3 (exhibits 6 and 13). Regarding defen­
dants Nos. 4 and 5, he foiind that they had also

H a s a n  a n d
brought a suit on the basis of their mortgage, and it M m a, j j . 

had been decided in that suit that the plaintiff had a 
priority to the extent of Rs. 29,397-15-9 (exhibits 12 
and 16). The learned Subordinate Judge was of 
■opinion that the matter liaviiig been decided in the 
suits mentioned above the question of the extent of 
prioritjT- was res judicata.

In result the learned Subordinate Judge passed 
a decree for foreclosure in favour of the plaintiff for 
Rs. 35,383-5-9 plus interest on the same at the con- 
tractual rate with proportionate costs: He also de­
clared that as against the appellant, defendant No. 3, 
the plaintiff had a priority to the extent of 
Rs. 26,521-9-3 plus interest at the contractual rate 
■and proportionate costs, and similarly as against 
defendants Nos. 4 and 5 to the extent' o f 
Rs. 29,397-15-9 plus interest at the contractual rate 
and proportionate costs. He ordered that if  defen­
dant No. 3 or defendants Nos. 4 and 5 paid the 
amount due on n.ccount of the prior mortgages stand­
ing in plaintiff’ s favour he (the plaintiff) will stand 
redeemed to that extent and the sum so paid to him 
will be deducted out of the total amount decreed to 
Mm, and in that event he will be entitled to a fore­
closure decree in respect o f the balance of his decree, 
but subject to the incumbrances in favour of defen­
dants Nos 3, 4 and 5. to defendant No. 6 vKe 
ordered that as a result of tlie compromise between 
him’ .and the plainlif, his mortgage had heen paid 
crff, and lie had, therefore, no interest left in the



M its ra .

iiiortga '̂ed property. As to defenclant No. 7 lie dec- 
iared that the foreclosure decree passed in favour oi: 
the plaintiff was subject to the prior diarge existing

pS d favour of tlie Baid defendant.
Defendant No. 3 has come up iu appeal to this 

(Jourt and the point argued on hivS belialf by Mr. 
B a s m i a n d  learned Coiiiisel for the appellant, was

that the order of the learned Subordinate Judge, so 
far as it compelled his client defendant No. .3 (now 
appeliaut before us) to pay the sum of E-s. 26,521-9-3- 
was unjust and erroneous His main contention was 
(iiat the plaintiff had come into Court oii the basis of 
the mortgage dated the Slst of October, 1919, whicli 
was subsequent to the mortgage in favour of his 
client dated the 25th of July, 1917, and under those 
circumstances the plaintiff could not be allov^ed tO' 
foreclose the mortgaged property in a manner so 
as to prejudice his client’s interest. He further con- 
tended that the prior mortgages standing in favour' 
of the plaintiff uow incorporated in th,e deed in suit 
did not contain any condition as to foreclosure and 
consequently tlie plaintiff was not entitled to get a 
foreclosure decree against defendfint No. 3.

After hearing Counsel for both sides at length 
we have come to the conclrision that the contention 
put forward by the learned' Counsel for the appellant 
must prevail. The plaintiff may be entitled to a 
decree for foreclosiire on the basis of his mortgage- 
deed against the mortgagors and the subsequent mort­
gagees, but cannot obtain that decree against prior 
mortgagees, nor foi’ the purpose of obtaining such a 
decree can lie be allowed to rely on the prior' mort­
gages which existed in his favour and had now been 
incorporated in his ■ own subsequ,ent mortgage", 
because ĥose deeds did not contain anv condition as? 
to foreclosure.
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it  was argued by the learned adyocate for the 
respondent that when in the suit brought by the Ganga 
appellant it had been declared that the plaintiff in 
the present case would have priority to the extent of 
Es. 26,521-9-3 “  iiiider the deed in suit ” , the mean™ 
ing of it was that the terms of the latter deed had 
been declared as binding, upon the appella,nt. We uisra, VL 
regret cannot accept this argument. ' No such
interpretation can be placed upon the decree ob­
tained by the appellant on the basis of his mort­
gage. What the decree meant' was that the present 
deed of the plaintiff had priority over the deed in 
lavoiir ot the appellant to the eictent of Rs. 26,521-9-3 
as stated above. The words “  under exhibit D2 
in exhibit 13 cannot; possibly mean that the idea was 
to incorporate all the terms of the deed in suit, 
which was filed as exhibit D 2 in the previous suit by 
the appellant. We are of opinion that the decree for 
foreclosure passed by the court below 'against the 
appellant cannot be sustained.

In our opinion the proper decree to be passed in, 
the case in order to fully protect the rights of the 
parties would be a decree for sale. Such’ a course 
would be permissible- to us both in view of the fact 

 ̂ ch.at the deed on which the plaintiff has brought the 
present buit gives him authority to realize his money 
by sale of the niortga^^ed property, and also in view 
of the fact tha,t raider the provisions of order X X X IV , 
rule 4, sub-clause (2), according to whicli the court 
is, in a suit for foreclosure, authorized, at the ins- 
fcance o f the plaintiff or any person interested either 

.in the;mortgage money,or in,the right,of Tedemption, / 
to pass a decree for sale in lieu of a.; Hecree for: ■
closure. - We think that the present case :is one "wli'ere 
a decree for sale should be passed in order h  protect 
the rights o f all the pe,rties ,
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1936 We, fclierefore, set aside the decree for foreclosure
g-akga passed by the court below in plaintiff’ s favour and

pass a decree for sale directing that the property 
vilsm be sold and out of the proceeds of the sale the

plaintiff should be paid a sum of Es. 26,521-9-3 plus 
interest at the contractual rate and proportionate 

Mism, jj\ costs and after that defendant No. 3 should be paid
the money due to him under his decree dated the 
1-Oth of August, 1922 (exhibit 13) passed nn suit 
No. 100 of 1921, and after that defendants Nos. 4 
nnd 5 should be paid the sum due to them under 
their decree also dated the 10th of August, 192*2 
(exhibit 12) passed in suit No. 194 of 1922, and if  
after the satisfaction of these decrees any money still 
remains in hand, that will be paid to the present 
plaintiff towards his mortgage dated the 31st of 
October, 1919. The mortgagor will, of course, be 
entitled to the surplus, if  any.

vWe also wish to mention that defcaidant No. 7 
is admittedly a prior mortgagee whose claim is 
admitted by all the parties in this case. He has, 
however, not chosen to appear either personally or 
through a plea,der in this Court, ;ind we have not, 
therefore, been able to pass any order regarding his 
mortgage. We may, however, invite the attention of 
the court which may happen to execute the decree 
that It may with the consent of defendant No. 7 
direct that the property be sold free from his mort­
gage, also giving him priority over all, viz., defen­
dant No. 3, defendants Nos, 4 and 5, and the plain­
tiff.

The appeal is, therefore^ allowed and in lieu o f 
the decree for foreclosure passed by the learned 
Subordinate Judge a, fresh decree for sale embodying 
the Conditions mentioned above Vfill now be prepared 
in this Court under the provisions of order X X X I¥ ,



rule 4:, tile time fo i‘ paynieiit being extended to six 
monfclis from tliis date. The parties 'will bear their ganga 
own costs in this appeal.

Âiô ieal allowed. S 'S ?
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REVISIONAL CRIM INAL.

Before Mr. Justice Wa^ir Hasan.

KIN G-EM PBEOE (Appellant) v . EAM NATH BU X 1925
S IN G H  (CoMPLAINAIST-RESPONPE^'T).* :>'epf.mber,I7,

Criminal Procedure Code, ae.ction 476, suh-scction (1) and 
.■section 195, suh-seotion (1), clauscs {a), (b) and (c)—
Complaint— Section -176, suh-scction fl) of the Crimi­
nal Procedure Cods anihorizes compMnts of ajfenccs 
under section 195, suh-secMon (1), clauses (b) and (a) 
only.

Held, that section 476, sub-section (1) of the Code 01 
'Criminar Procedure, does not authorize a complaint with 
reference to offences described in section 195, sub-section (1), 
clause (a), committed in or in relation to a proceeding in a 
eourt. The jurisdiction to make a complaint under that 
sub-section is limited to such cases as are proA-ided for hi 
sub-section (1), clause (b) or clause (c) of section 195 only.

Mr. Ali Zaheer, for the applicant, 
vjovernnient Advociite (Mr. G. H . T hom as), for 

the Crown.
H asa n , J . This is a reference imder sec­

tion 438 of tlie Code of Criminal Procedure 1898, 
hy tile Sessions Judge of Sitapur. The circums­
tances in which the reference has arisen are as fol­
lows —

In execution of a simple money decree passed by 
the court of the Mnnsif o f Sitapur in favour ' of 
bilaram Sah against one Thakur Bamnath Bakhsh 
'Singh a village belonging to the judgment-debtor was

■* Crhninal T^eferonce No. 42 of: 1D26.


