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126 at Allahobad. Those cases are Saiyed Mulammad
Swmraes Bukar . Kedar Neth (1), Husaini v. Ram Charan

”Z‘% (2), dvantika Prasoad v. Gur Bakhsh (3), and Chhotku

G0 v, Baldeo |4). .
We allow this appeal, set aside the decrees of the
courts below and grant a decree to the plaintiff-appel-
F{L?;rr'{i .'z’,’rt_d lant for redemption of the property deseribed ig thq
plaint on payment of Rs. 254 within six wouths of
this date. A decree in ferms of order 34, rule 7 of
the Code of Civil Procedure, will be prepared. The
plaintiff-appellant will be entitled to his costs in all
the three courts and he will be af liberty to dednct the
same from the mortgage money and to pay the balance.
Appeal allowed .

APPELLATE CIVIL.

Before Mr. Justice Gokaran Nath Misra and Mr. Justice
1926 Muhammad Raza. ®
Navember, TIRTHIPAL SINGH aAND ANOTHER (PLAINTINIS-APPLLLANTS)
A 0. RAMESHWAR awp  anoruarn - (DereENpaNTe-RES-

PONDENTR).* ‘

Hindy  Law—Joint  Hindu family properiy—Mortgage by
manager of gjoint family property—Foreclosure  suil
against manager only without impleading other members
—Decree, whether binding upon the other members—
Suit not specifically mentioning as being ayainst manager,
effect of.

Where the manager of a joint Hindu funily executed o
mortgage of the family property and the mortaagee brought »
suib on the basis of his mortgage and obtained a decree for
foreclosare against the worigagor only without implending
the other brothers, held, that the other members were
effectively represented in the suit by the muanager and the
provisions of order 34, rule 1 of the Code of Civil Procedure.
were substantially complied with and the decree passed in
that suit was binding upon them.

[ —

¥ Becond Civil Appeal No. 510 of 1995, acuinst the deeras of Sitls
Sabai, Additional Subordinate Judae of Unan, dated the 9lgh of July, 1925,.
upholding the decres of 8. Qadir Wusan, Munsil of Safipiee al Moo, Taiod
the 2Bth of Navember, 1024,
(1Y (1908) 11 O.C., 89, [2) (1915} 18 0.C., 280,
8y (1924 27 0.0, €n, () (1012) TTLR., 84 All, 659,
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Tt u deed is executed for f:ll’!'lil)' necessity it affects the 926
entire family property, and if a suit is brought on the basis  prrrmress
of that deed against the manager alone, the decree passed in  Smem
such suit is binding on all the wewmbers of the fumily. Hors RA,\,“:;;N_AR_
Lal v. Munman Kunwar (1), Kishan Prasad v. Har Nartin
Singh (2), Sheo Shankar Ram v. Jaddo Kunwar (8), Ganpul
Lal v, Bmdbas-im Prasaed Narain Singh (4), Bhagivathi v, ;llf’ﬂza %d
Onkar Nath (5), Mdhadeo Bakhsh Singh v. Suraj Balhsh B
Singh (6), Tulsi v. Bishnath Rai (7)., Jog Sult v. Rain Chandra
Prasad (8), and Daulat Ram v. Mehr Chand (9), velied upon.

Where it is clearly established that the properly is ium(
family property and the mortgage is executed hy one who 1s
proved to be the manager of the family, the description in the
deed that he is the owner ol the mortgaged property would
not affect in any way the actual character of the deed, it heing
owe exeented by him as manager of the family.

Where the circomatances of the case clearly show that
the person sued happened to be the manager of the joint famnily
and the property involved in the suit was the family property,
the natural and legitimate inference to be dvawn should be
thabe the defendant had  been sued in the eapacity of the
manager. It ig not necessary bhat the plaintiff should state in
distinet terms that he is ening s manager or the defendant is
being sued as manager. Jigamba Bai Sahib v. Jathai Row
Sahib (10) and Sheo Dulare v. Brij Bhukhan Lal (11), relied
upon.

Mr. Ram Bharosey Lal, tor the appellants.

Mr. Raj Bahadur, holding brief of Mr. Mukand
Behari Lal, for the respondents.

Misra and Raza, Jd.:—This is a plaintifis’
ﬂppeal in a suit brought by them for possession of a
3 pies share in village Brijpalpur, district Tnao.

The facts of the case are that one B 1:’:1‘)1‘11%1 Singh,
who is the own hrother of the plaintifls-appellants,
mortgaged the said share to one Rameshwar, defend:

ant-respondent No. 1. for a mm of Rs. 8300 by mmn»,

(1) (1912) T.I.R., 3¢ AlL, 549, Y (I911) TILR., 98 AL,
(8 (1914) I T. R., 86 AlL, 889 (4 1920y T.L.R., 47 Calc., 094.
() (1993) 10 O.L..7., 185. (6) (1923) 10 0.T.7., 252,

{7). (1923) 91 A.T..T., 175. (% (19213 6 Pal., T0.7.. 649,

{9) (1887) I.L.R.. 15 Cale., 70:18.0., 130) 22 WLTLT.0 45,
8.0.,  I.R., 14 T.A., 187
: (11y 1 -0.T.T., 456.
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of a deed of mortgage, dated the 29th of September,
1909. The mortgage provided for foreclosure and
consequently respondent No. 1 obtained on the 11th
of July, 1916 a decree for foreclosure on the basis of
the said deed, which was made absolute on the 16th of
March, 1918; and the effect of which was that the
mortgage in favour of respondent No. 1 had become
foreclosed. The case laid by the plaintiffs in the
plaint is to the effect that the mortgaged property
being ancestral and thus joint family property the
decree for foreclosure wag invalid and unenforceable.
Tt was denied that the money borrowed under the said
deed of mortgage was borrowed for family necessity.
The plaintiffs, therefore, claimed a decree for pro-
prietary and actnal possession of the aforesaid 3
pies share with a declaration to the effect that the
absolute decree for foreclosure., datad the 16th of

March, 1918, was not binding on tl:em.

Defendant No. 1, Rameshwar, who was the
principal defendant in the case, contended in defence
that defendant No. 1, the original mortgagor, was
separate from the plaintiffs and had mortgaged only
his own share. He also urged that if the family be
found to be a joint family consisting of the plaintiffs
and defendant No. 2, the decre~ for foreclosure ob-
tained by him was binding on the plaintiffs also, in
as much as the mortgage-deed. dated the 29th of
September, 1909, had been execuied for lcgal neces-
sity and they were therefore not entitled to recover
any portion of the property in suit.

The learned Munsif of Safipur who tried the suit
found that the family o/ the plaintiffs and defendant
No. 2 was joint and th~t the pronertv in suit was
their ancestral joint family property. He, however,
found that the money borrowed under the mortgage-
deed on the basis of which the decree for foreclosure
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had been passed was borrowed for legal necessity and
the decree therefore was hinding vpon the plaintiffs.
On these findings he dismissed the plaintiffs’ suit.

The learned Additional Subordinate Judge of
Unao who heard the appeal agreed with all these
findings of the learned Mu nslf and dismissed the
appeal

The plaintifis have now come to this court in
second appeal and it is now admitted on their behalf
that the mortgage, dated the 29th of September, 1909,
was executed for legal necessity by defendant No. 2,
Bhabhuti Singh, who happened to be the manager of
the family at the time of the execution of the deed.
Tt is also admitted that he was also the manager of
the family when the decree for foreclosure was passed
against him. The only point that has now been urged
in second appeal is that the plaintiffs not having been
impledded in the foreclosure suit were no parties to
the foreclosure decree, and on that ground alone they
are entitled to recover the property in suit.

We have heard the parties in this case at great
fength and have come to the conclusion that the appeal
must fail. We now proceed to give onr reasons for
that decision.

It is clear from the findings arrived at in the case,
as stated above, that the mortgage in dispute was
exccuted for legal necessity by I‘habhuti Singh who
then happened to be the manager of the family con-
sisting of himself and his two yuunger brothers, who
are now appellants before us. Tt is also clear that
when defendant-respondent No. 1 brought a suit on
the basis of his morigage and ohtained a foreclosure
decree against deFondn,nt No. 2 he even then occupisd
the position of the manager. The sole point which
we are, therefore, asked to decide is whether a decree
for foreclosure obtained against the manager of a
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joint family alone on the basis of a morteage executed
by him for legal necessity 1s binding wpon other Tt
bers of the family wha have not been impleaded in the
suit. We are clearly of opinion that the plaintiffs
were fully and effectively represented in the suit which
was brought for foreclosure by defendaut-respondent
No. 1 against defendant-respondent No. 2, and that
the decrce passed in that suit is binding not only upun
the defendant No. 2, but also upon the plaintiffs. Tt
was contended before us on hehalf of the appellant
that under order 84, rule 1 of the Code of Civil Proce-
dure (Act V of 1908), the plaintiffs having an intevest
in the mortgaged property and in the right to redeem
should have been joined as parties to the suit brought
on the basis of the mortgage of 1909, and if they
were not impleaded in that suit their right of redemp-
tion cannot he destroyed and they must be allowed an
opportunity to exercise that rvight. We are amable
to accept that contention for the obvious reason that
Bhabhuti Singh, defendant No. 2, being the manager
of the family consisting of himself and the plaintiffs,
efiectively represented them in the foreclosure suit and
the provisions of ovder 34, rule 1, were substantially
complied with. This matter was disenssed at great
length in a Full Bench decision of the Allahabad
High Court reported in Hori Lal v. Munman Kunwar
(1). Ricmarps, C. J., observed in that case that i
seemed o him to’be impossible to dispute the proposi-
tion that it was a general rale of Hindn law that the
manager represented the family in all transactions
with the outer world, provided these transactions wore
family matters. “ Tndead *, he observed, °if it
were not so, it would be difficult to understand how the
affairs of the family could he carried on .

Banerir, J., remavked that the recairements of

- order 34, rnle 1 of the Code of Civil Procedure, on

(1) (1912) LI.R., 34 All,, 549,
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which reliance had also been placed in that case, were
i his opinion fulfilled if the managers of the family
of which they were representatives had been implead-
ed in the case. ‘A manager ', he observed,
“ vepresents a joint Hindu family in all business
transactions; he can enter into contracts in regard to
matters relating to the family, give discharge for
debts due to the family, and pay debts due by the
family: and when, thevefore, in respect of a mortgage
due to or by the joint family he sues or is sued in his
own name in hisz capacity as manager, all the othe
members of the family being represented by him, must
he deemed to have sued or been sued theough hin. ™
Topvarn, J., was of the same epinion.
Cramier, ., remarked in hig judgment that
hoth ot principle and on authority he was of opinion
that the manager of a joint Hindu family suing as
such could maintain a suit alone for the recovery of
a mortgage debt due to the family and that a suit
could be maintained against the manager of the joint
family alone to enforce a mortgage against property
belonging to the family. He was al:o of opinion
that if the manager suffic tently represented the family
the provisions of order 34, rule 1 of the Code of Clivil
Procedure, must be deemed to have been complicd
with. In deciding this case their Lordships of the
Allahabad High Court relied on a ruling of their
Lordships of the Privy Counéil reported in Kishan
Prased v. Hor Narain Singh (1) where it was held
that the managing members of a joint Hindu family
business were entitled to maintain suits brought to
-nforce contracts made in the course of that business
without joining in the suit with them either as plain-
tiffs or as defendants the other members of the
family. In the case of Sheo Shankar Ram v. Jaddo

Runwar (2) which went to their Lordships of the
M) (91 1T ., 8 AL, 972 ) (1910 TL.R. 3 all, 8%
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Privy Council on appeal from the Allahabad High
Court the question for decision before them was
whether the plaintiffs in that suit were bound by the
foreclosuro decree passed against the manager of the
joint family on the ground thai the family was effect-
ively represented in the suit. Their Tordships ob-
served as follows :—

““ There seems to be no doubt upon the Indian
decisions (from which their Lordships see no reason
tc dissent) that there are occasions, including fore-
closure actions, when the managers of a joint Hindu
family so cffectively represent all other members of
the family that the family as a whole is bound. Tt
ie quite clear from the facts of this case and the find-
ings of the courts nupon them that this is a case where
this principle ought to be applied. There is not the
slightest ground for suggesting that the managers
of the joint family did not act in every way in the
interests of the family itself . . .7 ‘

In Genpat Lal v. Bindbasini Prasad Narayon
Singh (1) their Lordships of the Privy Council held
that a sale held in execution of a decrec obtained
against the manager alone was binding upon other
members of the family and they could not  subse-
quently be allowed to exercise their right to redeem.
We would like to quote in full the chservations of
their Lordships regarding this matter :—

“In their Lordships’ opinion,”’ observed their
Lordships, ‘‘ these learned Judges (Jndges of the
High Court of Calentta) failed to appreciate the
effect on the proceedings of the altered plaint and
thus misunderstood the veal issues involved in the
action. The Subordinate Judge rightly says that the.
plaintiffs ‘ did not impeach the mortoage decree:’
their pleadings show that they could not at the time

(1) (1920) TL.R., 47 Cale., 021,
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have done so, and their praysr does not ask o do go. 9%
A1l that they asked is to exercise their alleged right Pumra.
to redecin and here they have to face the fact that "o
they refused to seek to set aside the sales. Their "™rro
Lordships have no doubt that while the decrec for
sale stands and sale has taken place under it, the i ane
right to redeem is extinguished unless the sale be set fasa, 1S
aside. After the sale has taken place the owner
holds as purchaser and is entitled to raise all the
defences that belong to him as such, and unless the
ciaim to set aside the sale is made in properly consti-
tuted action and properly raised in suitable proceed-
ings in that action, the Court cannot interfere with
possession which has been given him by the pur-
chase. Tt follows, therefore, that the plaintiffs can
no longer exercise any right of redemption that they
may have possessed, so that it is not necessary to
decide as to the extent of that right if they have pro
perly asserted it *’ (vide pp. 930 and 931).

This decision of their Lordships was followed iu
two recent decisions of the late Court of the Judicial
Commissioner of Oudh, one reported in Blagirathi
v. Onkar Nath (1), decided by Daniers, A. J. C..
and Daran, A. J. C., and the other reported in
Mohadeo Bakhsh Singh v. Suraj Bakhsh Singh (2),
decided by Dararn, J. C., and Siueson, A.J. C.
In the first case it was held that & Hindu son
or grandson conld not escape the effect of a fore-
closure decree passed against his father or grand-
father on a mortgage executed for purposes binding
on the family estate merely because he was not
impleaded by name in the suit. inasmuch as the
-ancestor of a family must he presumed to represent
his descendants in conducting a litigation in the same
nanner as in executing a mortgage. In the second

case o Hinda grandfather had mortgaged joint
(1) (1998) 10 0.T..3., 185. (2 (1993) 10 O.T..T., 252
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ancestral property and after his death the mortgagee
obtained & preliminary decree for foreclosurc againsh
two sons of the mortgagor, and a final decree for fore-
closure was subsequently passed and the mortgagee
entered into possession. At the time of the mori-
gage there was one grandson in existence and two
grandsons at the time of the suit bronght by the murt-
gagee. The grandsons who were nof impleaded in
the foreclosure suit brought a suit to recover the
property against the mortgagee and treated the
foreclesure decree as a nullity.  They also claimed
in the alternative that they should be allowed to
redeem the property on payment of the sum due
under the foreclosure decrvee. Tt was decided that
the joint family was effectively represented in the suit
for foreclosure and the plaintiffs could not recover
the property foreclosed mevely on the ground that
they were not impleaded in the foreclosure suit.
They must, in order to he able to do so, prove the
ilusory character or the immorality of the debt con-
iracted by the grandfather.

It was strenuonsly contended before usg by the
learned pleader for the plaintiffs-appellants that
these authorities only dealt with cases where suifs 1o
recover property or for being allowed to exercise the
right of redemption had heen hrought cither by the
sons or by the grandsons and could not be treated as
good authorities in cases where wmwembers of the
family who were not sons or grandsons and had not
been impleaded brought the suit to recovor the pro-
perty or to be allowed to exercise the right of redemp-
tion. In our opinion there is no difference in prin-
ciple between the two cases.  Tf o Hindn father can
cffectivelv represent his zons there is no reason why" a

brother or an uncle who happens to he the manager of
the family should not similasly he able to offectively
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: R 1 : P v
represcnt his  younger brothers and nephews 1

the suit brought against him to enforce a mortgage P
executed for family necessity. The real point which v
has to he horne in mind in such cases is whether the 'MW
deed was one executed for legal nccessity. If such
be the case it affects the entire family properly, and Misra S,,[fs.
if a suit is brought on the basis of that deed againsi
the manager alone the decree passed in such a suit is
hinding on all the members of the family. We are
supported in this view by a decision of the Allah-
abad High Court reported in Tulsi v. Bishnath Rai
(1) decided by Mzars, C. J., and Banzrgr, J., by a
decision of the Patna High Court in Joy Sah v. Ram
Chandra Prasad (2) decided by Jwira DPrasap,
A. C. J., and Das, J.. and by a decision of their
Lordships of the Privy Council reported in Dawlal
Ram v. Mehr Chand (3).
A contention was also raised in appenl by the
learned pleader for the appellants that Bhablut!
Singh, the mortgagor, had described himself in the
deed as the owner of the mortgaged property and
that when respondent No. 1 hrought the suit to en-
force the morigage he did not describe him as the
manager of the family. . Tt was, therefore, urged
that the mortgage-deed on the basis of which the
foreclosure decree had heen obtained should not be
considered to have been exccuted by Bhabhuti Singh
as the manager of the joint family; nor could the
suit brought against him by the mortgagee be con-
sidered to be a suit bronght against him in a repre-
sentative capacity. We regret we are unable to
accept the contemtion. It is within our experience
that in many cases of mortgages executed in this pro-
‘vince by managers of a joint Hindu family they des-
cribe themselves as being themselves the owners of

(1) (1923) 21 A.T.J., 175. (@) (1921) 6 Pat T.T., 640,
(3 (IBET) TR, 15 Cale, 70+ 8.G.; TR, 14 T.A., 187
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the property just as gnardians of minors in several
cases describe themselves as owners of the property
belonging to the minors. We are of opinion that
where it is clearly established that the property Is
joint family property and the mortgage is execnted
by one who is proved to be the manager of the family
such a description in the deed would not affect in
any way the actual character of the deed, it being one
executed by him as manager of the family,

Regarding the second contention we are of
opinion that where the circumstances of the case are
clear showing that a person sued happened to be a
manager of a joint family and that the property
involved in the suit was the family property, the
natural and legitimate inference to be drawn should
be that the defendant had been sued in the capacity of
the manager. It is not necessary that the plaintiff
should state in distinct terms that he is suing as
manager or that the defendant is being sued as
manager. We are supported in this view by a deci-
sion of the Madras High Court reported in Jigumbe
Bai Sahid v. Jathai Row Sahib (1) and by a decision
of the late Court of the Judicial Commissioner of
Oudh reported in Sheo Dulare v. Brii Bhukhan Lal
).

We are, therefore, of opinion that the mortgauve
executed by Bhabhuti Singh on the 29th of e ptunbor
1909 was executed by him, as found by the courts
below, in his capacity of the manager of the joint
family of which the plaintiffy also were members
and is binding on them because it has been found to
have been executed for legal necessity. We are also”
of opinion that the decree for foreclosure ohfained by

(1) 22 MLJ., p. 45. @1 0TI, 6, b
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defendant-respondent No. 1 against defendant-res- 1026
pondent No. 2 was passed against him in the capacity =,
of the manager of the joint family and is therefore — =mum

{

binding on the plaintiffs also. BAs s AL,
The appeal, therefore, fails and is dismissed
with costs.
Appeal dismissed.

APPELLATE CIVIL.

Before Sir Louis Stuart, it., Chief Judge, wid
Mr. Justice Wazir Husan.

AUKUMCHAND KASLIWAL, IXr., anp avoruun (Pna- 1926
PIFES-APPELLANTS) v. THI PIONEER MILLS Co., November,
Lop., aAND oruERS (DEFENDANTS-RESPONDENTS). ™ _»

Specific Relief Act (I of 1877), sections 12 and 21, tllustration
8—Promise to advance or borrow money, Specific perform-
ance of—Contract to transfer immovable property, speci-
fic performance of—Test of whelher suit for specific per-
Jormance lies is whether damages furnish adequate relicf
—Transfer of Property Act (IV of 1882), section 58—
Agreement to advance on security of movable and mmon-
able property—Company going tnto liquidation—Chuarge,
ereation of, against the sale-procceds of property in the
hands of liguidalors in favour of the party meking the
advance—Companies Act (VII of 1913), seetion 109,

The plaintiffs entered into an agreement with the Pioneer

Mills, Litd., by which they agreed to make advances to the com-

pany up to the maximum limit of Rs. 15 Iakhs on the security

cf the stock in trade and immeovable property of the company,

and in pursuance of the sald agraement they made advances to

the extent of Rs. 1,50,000, and made o genunine. offer to

redeem a prior encumbrance and to perform the rest of their

promise. The company went ihto liquidation and ifs entire

assets were sold and the sale-proceeds were held by the ligui-

. dators. The plaintiffs then brought the present suit.

. 'Held, that the agreement does create a chargé in’ favour

of the plaintiffs as regards the movable assets, and further it

* First Civil Appeal No. 82 of 1925, against the decree of Ga;u:&
Bhankar, Subordinate Judge of Unao, -dated the B0th.of Avril, 1383, ’



