
properly decreed against the defendant No. 1 (appel- 
lant).  ̂ ^

We dismiss the appeal with costs. I lie decree 
of the lower appellate court is confirmed in all

A. f f  cal dismissed.

VOL. I I . ]  LUCKNOW, SERIES. 2 5 9

lespects. Luomow.

A PPELLATE  C IV IL.

Baforc Sir Louis Stuart, l it . .  Chief Judge, and Mr. Justice 
Muliaviviad Razci.

G-AURI SPIANKA'R (Decree-holdee-appelt.ant) KUN- iq,
WAPv. JANG BAHADITE (Jtidgment-debtor-t̂-espon-------- —̂—
dent).̂ '

Civil Proc.Bdure Code (F of loo ’s), order nde 15— Execu
tion of dccree— Partial cxecuUoii of dscree, permM-^ihility 
of. ■
Held, that it is not open to a decree-bolder to apply for 

partial execAitioD of a decree.
Where a decree is in favour of two persons, an appjication 

iiy one of them for execution of only half of the decretal 
amount is not a good application and camiot be given effect to.
Ram Autar v. AjudJiia Singh . CoUector of Sliahjahanpur y .
Siirjan Singh (2), and Ba^mrsi D a s Maliarani Kitar (3), 
followed. :

Mr. ZffM r for the appellant.
Mr. Wasini, for the respondent.

Stuart, C. J., and Raza, J. TMs is an appeal 
against a decision of tlie learned Subordinate Judge 
of Hardoi rejecting an application for execution of 
decree as barred by limitation. The decree was 
originally in favour of certain Sri Kishaii who died 
in 1917. The names o f Gnuri Slianlsa.r and Earn 
Sahai v\Tre substituted for his name as dccree-holders.
Earn Sahai applied on the 2nd of May, 1922, for

_ * ETJecutiori o{ Dsci'ec Appeal No. 12 of 1026, aga,inst ilio order f,f 
Saiyid Klnirs'iod Hnsain. Subordinate Judge of Hnrdoi, rlaied tlie 22nd of January, '1936."■

(1) (1879) I.L.E., 1 All, 2m.. (2) fl882) T.L.E., 4.- All. 72
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execution of only lialf of the decretal aiiioiint.
gauei There is a series of decisions of the Allahabad High. 

Shan kar  l a y  dowii that undcr the old law which
Kd m  has not been altered in this particular, it is not open
BahTde. to apply for a partial execution. These decisions are 

contained in Rcmi Autar y . Afudlvia Singh (1), Col- 
 ̂ ĵ  ̂lector of S'lirjmi Singh (2), and

and Raza, j-Bancirsi Das V. Maharam Knar (3). At page 31 of 
the last named decision are quoted certain remarks of 
Peacock, C. J., in an older Calcutta case in which 
the learned Chief Justice gave at length the rea.sons 
for the rule. We are of opinion that the rule, as 
stated in these decisions, is stated correctly and is in
effect the inle laid down in order 21, rule 15 of the
present Code of Civil Procedure; and so we have no 
doubt as to the fact that the application of the 2nd 
of May, 1922 was not a good application and that it 
could not be given effect to. As a matter of fact it was 
not given effect to for, although an order of attach
ment was issued under it, the order of attachment was 
without iesult as no property was found to attach. 
On the 25th of July, 1922, Gauri ShanKar ashed to 
be made a party to execution, but not to be made a 
party to the previous application. He asked that 
execution should issue for the whole decree, but did 
not explain in what way he wished to execute the 
decree. The Court laid down that the decree could 
not be exevjuted partially and dismissed the whole pro
ceedings declaring that Gauri Shankar should be 
made: a party in :all future proceedings winch shouM 
be for the execution of the whole decretal amount. 
We have not been able to find any effective applica
tion afterwards until the application which’ the 
learned Subordinate Judge has now dismissed of the 
21st of April, 1925. We consider that the learned

(1) (1870) I.L.II., t All., 231. 2̂) (T8S2) T.Tj.R 4 ai] 7'->: i;8): (I888) I.L.R., All. 97.  ̂ ajj., ,



urnSubordinate Judge has applied the correct law to tlie 
subject. W e do not consider that there lias been in OAnai
this matter any application which can be construed 
under the provisions of article 182, clause 5 o f Act IX  
o f 1908, as an application in accordance with law to KAHAuirn. 
the propCT' court for execution within three years of 
the period of the last application, nor can we find c. j.,
that there has been any step in aid of execution. In 
these circumstances we consider that the learned 
Subordinate Judsfe arrived at a correct conclusion and 
dismiss this appeal -with costs.

A ppeal dismu^ed.
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MISCELLANEOUS C IV IL.

Berforc Sir Louis Stuad K t ., Gliief Judge, and M:r. Justice 
Muhmmn.ai Raza:

L A L A  DAMODAE DAS (Appellant) f). SH EIK H  HAM ID- i926 
: U L 'R A H M A N  (Respondent). '̂

pfom icial Insolvency Act (F n/ 1920)/ section Bii~PTOi:)ing 
: yf clehb after they had 'become, time-bwrredj 'iDfiethdr

conld lw allowed.
A person was adjiKlged insolvent , Ijrii none of the credi

tors formally proved their debts within the time fixed as; ac
cording to them they knew that the insolvent had no assets 
and no dividend was likely to be declared. He, however, 
remained insolvei^ and imdischarged, and several years after
wards when he succeeded to some property certain creditors 
applied to prove their debts formally. ; :

HeW, that thongh their claims bad, on the date wben 
they proposed to prove ihcm, bcc<nne time-barred, but as 
those debts were within time on the dnte of adjndieation they 
cnn be ])roved. f îiutsurhravi'DVa PiJ/ni v. Thcetliidfrpa Pillai 
(1), followed. '

* Miscelhineous: Aapeals Nos. 11 aad 14 of 1926» against the order, 
iliited The 7th of December, 1923, of ,B. Gumnaing, i-th Additional Uistricfc 
Judge nf Luclmcw, dismlssinj  ̂ the 'application for proof of debt and granting 
absolute discharge. : ■

fi) (1921) T.L.E., 47 Mad., 120.


