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APPELLATE CIVIL..

Before Mr. Justice E. H. Ashworth and Mr. Justice Gokaran 
J926 'Ndtli Misra.

Januanj 12. SIDDHESH'WAE AND OTHERS ( D e f BNDANTS-APPELLANTs ) 
GANG-A. SAGAE ( P l a i n t i f f ), a n d  o t h e r s  ( D e f e n d - 

ANTS-BESPONDBNTS). ®

Misra J. when can be interfered loith in second
appeal—Adverse possession by a co-sharer aqainst an­
other co-sharer—Joint property, repairs of by one co- 
sharer, whether amounts to ouster.
Held, that it is a settled ru le  of law tbiit where a parti­

cular p ro p e rty  is  ow ned b y  several co-shai'ers, tlie., ])Osses- 
sion of 01)6 CO-sharer is, in  la w , the possession of th e  other 
co-sharers as w e ll, and that it  is  n ot po ssib le  f o r 'him to p u t 
an end to that possession by a n y  secret jntention in Ir is  ;mind.

Every co-sharer Ivas a right to keep joint jri'operty in 
repairs, and in doing so he cannot be considered to be doing 
an act which Would in any way indicate an intention on his 
part to deny the title of other co-sharers and to set up an 
exclusive title to himself. '[Corea v. Appuliamy (1); Ram, 
Manorath ,v. Sant (2); Ahmad .Bam Khan v. Earn Lai (S'V, 
and Lolienath Singh v. Dhakeslmar Prasad Narain Singh (4 ,̂ 
relied upon.]

Mr. H. Husain holding brief of Mr. Nicmat 
Ullah, for the appellants.

Mr. B. N. Srivasta/Da, for the respondent No. 1.
^|iSRA, J. :— This second appeal arises out of a 

suit broiiglit in the Court of the Subordinate Judge, 
Hardoi, by the plaintiff-respondent against the 
defendants (Nos. 1 to 4) apj)ellants and respondents 
(Nos. 2 'to 6) for a declaration to the effect that he is 
the owner of the property in suit- The property in 
suit is coinposed of a tank (No. 33 old and 38 new), 
measuring 3 bighas 39 bis was, 2 biswansis, a private 
temple and a small building consisting of one room 
near the said tank, situate in vilhige Miisepur, pargana

*  Second Civil Appeal No, 532 of: 1024, ajiairisii iliB-decref.-of. Bn-ghnb.ar ■ 
Dayal Sliukhi, 3rd Additional District Judgp, LucIn-iiow al Hiirdoi. dated., 'tin? 
23,rd of October, 1924, revorsing tlie decree of Gulab Singh Joslii, Subordinate 
Judge of Hardoi, dated the 141:11 of Soptemhor, 1923. 

fi) L.E., A ,a , 230 mn). m rms) 7 o . l . j . ,  s. ,
(3) (1914) 13 204. (4). (1015) 31. O.L.J., 2S3. : :



1926Mallawaii, district Hardoi. The allegations on 
which the plaintiff came to Court were to the effect that swdbesr-
the entire village Miisepur was at one time the property 
of his grandfather, Ganga Prasad, who dug the G'sga
tank in dispute, called Bhatam, as well as planted a *
grove near it, and erected the temple and the building 
mentioned above in the said village; that in the 
summary settlement in the year 121)4 Fasli correspond- 
ii]g to 1856 A. D. the said village was settled with 
the Lambardars of a neighbouring village, called 
Tejipur; and that subsequently during the course of 
the settlement of the district, in 1867, the village was 
decreed to him and other members of his family, his 
share and that of his cousin, Btiram Dat, being 2 
biswas, that is, one-tenth of the entire village. The 
plaintiff stated that the tank as well as the grove and 
tlie temple together with the building mentioned 
above remained continuously in exclusive possession o t  
himself and his ancestors. He alleged that on the 
1st of April, 1873 he and his cousin, Baram Dat, 
sold their share of 2 biswas to one Jai N'arain Bajpex, 
excluding the above-mentioned tank and the properties 
appurtenant thereto, and that subsequently the said 
Jai Narain sold the aforesaid share to the fathers of 
defendants Hos. 1 to 4, he (the plaintiff) > However, 
remaining in possession of the exempted property.
The plaintiff also alleged that defendant No. 3 applied 
for partition of the above--mentioned village Musepur 
in the revenue court, and that he raised an objection
to the effect that the tank in dispute was his exclusive 
property and should, therefore, be separately recorded 
in his name, but that Court by its order, dated the 
10th of March, 1922, directed him (plaintiff) to get 
his title to the aforesaid property adjudicated upon 
in the ciyii court, and hence the present suit.
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defendants denied the title of the plaintiff to 
SiDDHESH- the property in suit and his exclusive possession over 

the same. They contended that the tank was the 
saqau property of all the proprietors of the village, and 

that since the sale of 1873 the plaintiff had never 
Mura j  possession of  ̂ the tank, the temple or the

building, and that they had been in adverse possession 
of them. Other defendants admitted the plaintiff’ s 
title to the property in suit.

The main points, therefore, for trial before the 
Subordinate Judge were tlie plaintiff’ s title to the 
property in dispute and his exclusive possession over 
them. The trial Court on botli of these points 
decided against the plaintiff and dismissed Ifis suit- 

On appeal, tlie learned Additional District Judge 
disagreed with tlie findings of the trial Court and 
held that the property in suit belonged to the plain­
tiff and had always been in his possession. He, there­
fore, allowed the appeal and decreed the plaintiff’ s 
suit in regard to the entire property claimed. He, 
however, did not decide the question of adverse posses­
sion raised by the plaintiff.

On second appeal it ivS, however, contended on 
behalf of the defendants-appellants that the finding 
of the learned District Judge regarding the title of 
the plaintiff should not be accepted by this Court 
because it is vitiated by errors of law, misreading 
o f the documentary evidence and having been based on 
inadmissible evidence. For instance, the learned 
Judge in his judgment states that the plaintiff’ s title to 
the tank, the temple and the building did not depend 
upon his being a co-sharer of the village, and that they 
would be the property of the person v̂ ho built them even 
though he might not be the owner of any land in the 
village. After hearing the parties and examining the 
record I am of Qpinion that this contention is correet. 
I do not consider tliat the propositi6n*enunciated by the
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learned Judge is accurate. Whatever may be the 
position with regard to the temple and the building, S id d h e b h - 

it is clear that the plaintiff could not acquire title to 
the tank merely on the ground that he or his ancestors 
dug it, if he or they were not the owners of the village.
J also find that in the old settlement papers names of 
the plaintiff and other co-sharers, among whom were 
the defendant’s predecessor-in-title, are entered as 
owning the land of the tank, and this record has been 
maintained up to date. I have not been able to follow 
how, the learned ‘Judge on the basis of these entries 
came to the conclusion that the plaintiff is the exclusive 
owner of the tank land. I also find from the wajib- 
ul-arz of the village (exhibit 3) that the temple in 
dispute was built by Misra Baji LaL The plaintif 
in his statement as a witness in the case stated on oath 
■that it had been built by his grandfather, G-anga 
Prasad, 125 years ago, but when asked to state the 
source of his knowledge he stated that he had heard of 
this fact from his cousin, Barham Dat, and other 
people. This statement being purely heiarsay can­
not be regarded as evidence admissible in law; to prove 
the plaintiff’s exclusive title to the temple in dispute.
I  am, therefore, of opinion that the finding of the lower 
appellate court should not be accepted as a finding of 
fact binding on this Court in second appeal. There 
are only two courses open to us in appeal, either to 
remand the case for a fresh finding to the lower 
appellate court or to arrive at a finding ourselves.
The whole evidence on the record has been plaeed 
before us and it is quite suf&cient to enable us to 
determine the points involved in the appeal. I, there­
fore, proceed to determine the plaintiff’ s title in regard 
to the property in suit.

Tliere are three itenis of property regarding 
which the plaintiff seeks a declaration of his title; the
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1926 fixst is the land of the tank', the second is the temple, 
SiDDHESH- and the third is the small building close to the temple.

Eegarding the tank land it is clear from exhibit 
6 which is the khasra of village Musepur, prepared at 
the old settlement, a dociijuent filed by the plaintiff 
lumself, tha,t plot No. 33 d(3scribed in it as talab 

Mrsra, j. entered as the property of Eanieshar Das,
Uagliiinath Prasad and others in accordance with 
their siiarcs recorded in the hhswat, the name of the 
plaintiff being entered as one of the co-sharers. 
Referring' to exhibit 5 the hliewat of the said village 
prepared at the old settlement, a copy of which has 
been filed by the plaintiff himself, I  find that he and 
his cousin, Barnm Dat, are entered as owners of 2 
biswas share in it. These two documents prove 
conclusively tliat the plaintiff was not the exclusive 
owner of the tank land in suit, but owner of it only to 
the extent of one-tenth. The kliami of 1310 F. 
(exhibit A7) and the khataunts of 1315 F. (exiiibit A5), 
1320 F. (exhibit A.4) and 1325 F. (exiiibit A6) all of 
the same village, show tbat the land is entered as tbe 
land owned by all the co-sharers of tlie village. On 
tliis evidence the conclusion to which I arrive is that 
the plaintiff is the owner of tlte tank land (No. 33 
old and 38 new) only to the extent of one-tenth.

Regarding the temple I  find from paragraph 7 
o tth e  V-a jib-td~a'rz of the village Musepur (exhibit 3) 
that the ternple was built bjr Misra Baji Lai. There 
is no documentary evidence on the record to prove that 
it was built by the grandfather of the plaintiff, and 
whatever oral evidence there is, it is hearsay and 
therefore inadmissible to prove the plaiBtifPs allega­
tion. The plaintiff and his cousin  ̂ Barain Dat, and 
the fathers of the defendants-appellants who were* 
briginally defendants Nos. 1 aud S in this case are 
equally related to Misra Baji Xal, and under those
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M i i r a ,  J .

circumstances the plaintiff would be the owner of n ot • 
more than one-half in the temple in suit. simhese-

Regarding the small building I  find it described in
the tvajib-ul-arz as bungalow. It is stated therein that 
it was built by Ganga Prasad, the grandfather of the 
plaintiff. It is, therefore, clear that so far as that 
property goes the plaintiff would be the exclusive owner
of it.

Having arrived at a finding as to the title o f the 
plaintiff in regard to all the items of the property in 
dispute, I now proceed to determine as to whether his 
exclusive title by adverse possession to the tank land 
and the temple, items Nos. 1 and 2, of which I find him 
to be the owner to the extent of one-tenth and one-half 
respectively, has been established.

As to the tank land, the plaintiff’s allegation is 
that it has been repaired by him exclusively. It being 
a joint property owned by ail the co-sharers, t]ia.t 
alone would not suffice to establish his exclusive and 
adverse possession over it. It is a settled rule of law 
that where a particular property is owned by several 
co-sharers, the ^possession of one co-sharer is, in law, 
the possession of the other co-sharers as well, and that 
it is not possible, for him to pnt an end to that posses­
sion by any secret intention in his mind. ISrotMng 
short of ouster or something equivalent to ouster can 
bring about that result, vide v. '^A'pfiihamy (1),
Ram Ma/norwf]i Y. Sant (2) md A liniad Raza Khan y .
Ram Lai (3). In Second Appeal No. 331 of 1924:;:, 
decided by me only the other day, I  have held after 
referring to these cases and to one other case, namely, 
LoJmiath Singh v. Dhahe.^hrar Prasad Nai'ain Simgh 
(4), that the act of rep.airing a joint property by one 
co-sharer cannot be considered as tantamount to the

fl) L.E., A.O., 230 (1912). (2) (1919) 7 O.Ii.J., 8.
(3̂  (1914) 13 A.L.J., m. a) (1915) 21 C.Ij,T., 25§,
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1926 ouster of other co-sharers. Every co-sharer has a 
right to keep joint property in repairs, and in doing so 

«• he cannot be considered to be doinff an act which would
GrANGA . • T  , • , . 1 • ' 1Sagab. in anî  way indicate an intention on Jus part to deny 

the title of other co-sharers and to set up an exclusive 
Misra j  himself. The only evidence which the plain­

tiff has led in the case is to the effect that he has pro­
duced liis account books (exhibits 13 to 20) to show that 
ho has spent money on effecting' such repairs. This, 
as indicated above, would not be legally sufficient to 
constitute adverse possession on his part in regard to 
the property in dispute. The learned Counsel for the 
respondent relied upon two other pieces of evidence to 
show that the plaintiff had set up such an exclusive 
title as would legally be sufficient to constitute his 
client’ s adverse possession over the tank land in dis­
pute. The first piece of evidence is the sale-deed exe­
cuted by the plaintiff and his cousin, Baram Dat. on 
the 1st of April, 1873, in favour of Jai Narain Bajpei 
in regard to their share in the village of Musepur. 
It is pointed out that in that sale-deed the plaintiff and 
his cousin exempted the tank in dispute, called by the 
name oi Bhatain. It is contended in reply on behalf 
o f . the appellants that the exemption would operate 
only in regard to the plaintiff’s share' in the tank land. 
If the plaintif was not the owner of the entire tank 
land, he could not be deemed to have exempted the 
whole tank land. Even i f  there was such an exemption, 
it was couched in vague and indefinite language and 
cannot be considered to be any clear evidence of an 
intention on the pa,rt of tlie plaintiff to appropria.te 
the entire land to himself. Even if he did so, the other 
co-sharers of the village could not possibly be consi" 
dered to be aware of the declaration by him of setting 
up such an exclusive title to himself. In my opinion 
both these arguments are sound, The words used in
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Misra, J.

the sale-deed are shucw talab Bha,tain mae digar___
mutalaqhae. - The words when translated would be Siddhesh- 
rendered as equivalent to ‘ ‘except the tank Bhatain to- 
gether with other appurtenants thereto.”  Mereover, 
the plaintiff was executing a sale-deed in favour of Jai 
ISTarain Bajpei who was not till then a co-sharer in the 
village, and any recital in that deed executed by him 
and his cousin, Barani .Dat, could not convey to the 
other co-sharers of the village that their title regarding 
the tank land in dispute had been denied by him. I 
am, therefore, of opinion that the assertion contained 
in the sale-deed does not amount to an assertion suffi­
cient in law to constitute adverse possession to destroy 
the title of the other co-sharer s.

*His Lordship then goes on to discuss the evidenc;; 
and came to the finding that the plaihtiff had failed 
to prove his exclusive or adverse possession on the 
tank land or the temple in  suit.— E d i t o r . ]

The result therefore is that the plea of'exclusive 
'title by adverse possession fails altogether. My 
finding is that the plaintiff is entitled to a declaration 
that he is the exclusive owner of the building which 
he has described in his plaint as “  kamra ’ ' situate 
close to the tank, that he is the owner of the temple to 
the extent of one-half, and that his share in the tank 
(old No; 33, recent No. 38) is onertenth./

I would, therefore, allow the appeal, set aside the 
decision of the Court below and pass a declaratory 
decree in favour o f the plaintiff tO: the extent indicated 
above. The parties will pay and receive costs of all 
the Courts in proportion to their failure and success 
in this appeal.

A shw orth , J . :— I  agree.
B y  th e  C o u r t .— x4ppeal allowed. Costs in 

prop ortion  to success and fa ilu re  in  this appeal.
Appeal allowed,.
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