
VOL. -SX.] CALCUTTA SEEIES. 649

V.

T h e
Quebk-

E jtpbess.

wliefclier the accused liave been prejudiced by the action of the 1S93 
Deputy Magistrate. The Deputy Magistrate says:—“ I  oareiully 
went through the diaries under section 173, and found nothing 
favourable to the accused in these diaries.”  W e have been referred 
to several matters in the statements of witnesses recorded in -what 
are called the special diaries, and we find that there are many state­
ments -which would unquestionably be of great assistance to the 
accused. W e think, therefore, that the accused have been preju­
diced by the action of the Deputy Magistrate. In our opinion, the 
cohviction and sentence must be set aside, and we accordingly set 
them aside. In the ciroumstaaces of the case, we think it desirable 
that it should not be re-tried by Baboo Rakhal Mohan Banerjee,
We direct that it be re-tried by any first class Magistrate there 
may be at Manbhum. A t this re-fcrial, the accused will ba at 
liberty to use, in accordance with the provisions of the law, the 
statements of tho witnesses recorded by the police.

Ri{,h made absolute and new trial directed.
H . a'. H .

PRIYY COUNCIL.

BHAI WAEINDAE BAHADTJE SINGH a n d  an o th e e  (.1?i ,a in x ip p s ) 
V. AOI-IAL E A M  (Defendant).

[On appeal from the Court of the Judicial Commissioner of
Oudh.]

The Oudh Edaies Act (I  of 1SQ9)— Tah& descending to a, single heir—  
Ascertainment of that single heir distinguished from the rule of 
po'imogenitnre,

' An estate belonging to a talukdar ivliose name is entered ia tie second 
and not in tie tlxird of the lists of talulcdars ia six specified classes pre­
pared -under the Oudli Estates Act (I of 1869), sections 8—10, is one -Rfliioli 
accorfling to the c-ustom ol- the family descends to a single heir, but not 
neoesaaiily by the rule of primogeniture.

If, as happened in the present case, -where the estate descended to a single 
heir, the heir according to lineal primogeniture is more remote in degree 
from the ancestor than other persons, who may be collaterals, coming
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1803 ■witliin the line of heirsliip, tlien, according to the clasaificatioa in the
— — ----------Oadb Estates Aet, nearness iu degree prevails oyer directness of line.
NA^fsDAE collaterals, or other persons in the line of heirship, are equal
Bahadtje in degree, then the person rijjhtly entitled is indicated Ly the seniority 

SisQH of tlxo line to which he belongs. Scction 22, sub-section 11 of the Act, 
A c i ia l  EaM  referring to the law which would govern descent in default of any heirs 

who would come under the special provisions of the Act, includes in that 
law family custom when established.

In an attempt to prove a family custom to the effect that females should 
not inherit, no proof was alEorded by the produotioa o£ certain wcijihnl- 
arais, as to which there was nothing to show that the villages of which 
thoy were recorded were the villages in suit, or belonging to the family 
which was disputing the succession.

A p p e a l  from a deoree (24tli April 1884) of the Judicial Oom- 
missioner, afHrming a decree (2Gtli June 1886) of the District 
Judge of Faizabad, and dismissing the appellant’s suit with costs.

The estate in dispute was the talut Birwa Mahnaon in the 
Gonda district, conferred upon Pirthi Pal Singh, who died in 
November 1859. His name as talukdar was, however, entered 
in the lists I  and II  prepared by the order of the Chief Oommis- 
sioner, under the ijrovisions of the Oudh Estates Act (I of 1869); 
list I  comprising all talukdars, and list II comprising "taluk- 
dars whose estates, on and before the I3th February 1856, 
ordinarily devolved upon a single heir.”

Pirthi Pal’a widow, Thakurain Sarfraz Kuar, succeeded her 
husband, and died on the 20th February 1870. Her daughter 
Drij Eaj Kuar nest inherited ; and died on the 3rd February 1879, 
when her husband Aohal Ram entered upon possession of the 
taluk. In Aehal Mem v. Udai Pariah Achliya Dat Singh (1) 
the rule of suooession os stated in the abovo Act, in regard to 
estates in list II, was affirmed as applicable to Birwa Mahnaon ; 
and it was held not to be necessary that when a talukdar’s name 
was entered in the second, but not in the third of the lists, the 
estate, though descending to a single heir, should descend by the 
rule of primogeniture.

The plaint, filed on the Btli January 1886, alleged that, on the 
death of Sarfraz in 1870, the plaintiff’s father Harbhagat, deceas­
ed in 1874, became entitled as the nearest collateral heir to Pirthi
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Pal to inherit the talut, to the exclusion of Brij Raj Knar, iS9S 
daughter of Sarfraz andPirfchi Pal. The possession -which Brij Raj 
obtained on the death of her mother was said to be ■wrongful. But, Namndae 
according to the plaint, the oause of action against Aohal Singh, ’ Snron 
the present defendant, did not arise on the death of Sarfraz, but 
arose at the time when, in a suit against Aohal Singh, the suoces- 
sion to Pirthi Pal’s taluk was claimed, by Udai Partah Singh, 
talukdar of Bhinga, and a final order was made for Aohal’s 
possession on the 1st April 1885, by the Judicial Gommissioner.
More explicitly stated, the origin of the right of Narindar to 
sue Achal Earn was put in this way. Brij Raj represented by 
the Court of Wards retained possession till her death in 1879; 
and her husband Aohal Earn, on his suceeeding her, was sued by 
the Eaja of Bhinga, who on the 21st Pebruary 1881 obtained a 
decree. To that suit Narindar, the present claimant, was not a 
party. On the 12th December 1883 that decree was reyersed by 
order of Her Majesty in Oounoil; the result being that the right 
of possession was restored to Aohal Earn. This, in the oourse 
of events, involved the opposition of the latter to the claim set up 
by Narindar, who claimed as against Aohal Ram to be put into 
possession of the talui, dating his dispossession to have taken 
place on the 2nd Febrmry 1884, and alleging title to possession 
in virtue of his being the nearest heir of the late Pirthi Pal 
Singh.

The defendant denied that the plaintiff was the nearest male 
relation of Pirthi Pal Singh, deceased, and claimed the right to 
taluk Birwa on a title through his marriage with Brij Raj Knar: 
he alleged also that the latter was entitled under a will, made by 
Sarfraz, as well as by the rules of inheritance.

The Courts below concurred on the following ]points:—that 
P ir th i P a l  died intestate; that Brij Raj Kuar, on the death of 
her mother Sarfraz Kuar, succeeded as heiress to her father in 
preference to collaterals; that the descendants of Azmnt Singh, 
in the third generation, who had been adopted into another family, 
must be left out of consideration.

But they differed on the question of limitation. The District 
Judge, on the understanding that the succession opened to collaterals 
on Brij Eaj Kuar’s death in 1879, was *of opinion that the
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1893 plaintiff migM Lave made title through hia father Harbliagat;
■ but holding the suit harrod by the twelve years’ limitation, he
Naeindab dismissed it. The Judicial Oommissioner held that the suit was 

barred by limitation; but he dismissed the suit on the merits. 
^ The Judicial Oommissioner found that, at the death of Brij Raj

' Kuar, the j>laintifi!, Narindar, was not the nearest collateral heir, 
in the presence of Jubraj, who, like the plaintiff, survived Brij 
Eaj Kuar. This Jubraj he found to be equal in degree -with 
Narindar, but nearer than he was in line, being great-grandson 
of Sardawan, an older brother of Sangram Singh, of whom the 
pkintifl; was great-grandson.

The suit was accordingly dismissed.

On this appeal,
Sir IT. Damj, Q.O., and Mr. G. W. Amthoon for the appellant, 

argued that it had not been proved that Jubraj Singh stood before 
the plaintiff as nearer in degreo to Pirthi Pal. In reference to the 
evidence afforcled by the wajih-ul-araia of certain villages, Lekmj 
Kuar V. Mahpal 8'mcjh (1) was cited. The plaintiff had shown 
the better title and should have had a docreo in his favour.

Mr. T. S . Oowie, Q. 0., and Mr. JET. GowoU for the respondent, 
were not called upon.

Their Lordships’ judgment was given by

L ord H obhouse.—The question in this caso has come to a very 
simple point indeed after all this litigation. The estate is in 
Oudh, and was granted by the Crown to one Pirthi Pal after the 
confiscation, and it is placed in class 3 of Act I of 1869, and not 
in class 3. The effect of ,that is that the estate is labelled as one 
which according to the custom of the family descends to a single 
heir, but not necessarily by the rulo of lineal primogeniture. It 
may be, and it has so happened in this case, that the heir according 
to lineal primogeniture is more remote in degree fromi the ancestor 
than other oollaterals, or other persons in the line of heirship. If 
so, the degree prevails over the line according to the classification 
under the Act; though if two collaterals, or persons in the line of 
heirship, are equal in degree, then as the property can only go to
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one, recourse must be tad to th.e seniority of line to find out 1893 
whicb. that one is.

Pirthi Pal died in the year 1859. He left a widow and a NAEiitDA.a
, B a t ja d t t r

daughter, but no son. There was no question as to tlie right Smaic
of Ms widow to succeed; the Act of 1869 provides for that. She
succeeded, and held during her life, and died in the year 1870,
and the first question is whether on fchs death of the widow the 
daughter succeeded. If she did not, the succession opened to 
collaterals of Pirthi Pal at the death of his widow; and there is 
no doubt therefore upon the pedigree, that one Harbhagat would 
then be the nearest collateral to take, and the plaintiS Bhai 
Narindar is his heir. Therefore it is the plantiffi’s interest to show 
that the saeccssion to oollaterals did open at the death of the 
widow in 1870: and for that purpose he attempts to prove a family 
custom to the efieot that females shall not eucceed. The only 
proof of suoh a custom is the production of certain wajib îil-araiz.
But it is not shown that the villages of which they were recorded 
are villages now in suit, and it is not shown that they belong to the 
same family as the family which is now disputing the question of 
succession. There is therefore no proof of the custom before their 
Lordships. Besides this there are concurrent findings in the 
Ooui’ts below in favour of the succession of Pirthi Pal’s daughter 
which, though they do not in terms negative the custom alleged, 
are absolutely inconsistent with it, and must be taken as concurrent 
findings against the custom. Therefore the succession opened at 
the death of the daughter without issue, which happened in the 
year 1879. By that time Harbhagat was dead, and the two nearest 
collaterals were the son of Harbhagat, who is the plaintiS, and his 
cousin Jubraj; those two being both sixth in descent from the 
common ancestor of themselves and Pirthi Pal. But Jubraj comes 
.of a branch senior to the branch of the plaintiff ; and therefore if 
the estate can only go to one, it will go to that one who represents 
the senior branch.

Sir Horace Davey has suggested rather than argued on behalf 
of the appellant that in a case of distribution ordered by the 
11th sub-section of the 22nd section of the Act of 1869, the 
family custom is not to be taken into account. Their Lordships 
consider that the effect of the 11th sub-sectien is simply to refer
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1 8 9 3  the parties to the law wHoh would govern the descent of the
property when the special provisions of the Act are exhausted.

F a e in d a e  That law clearly takes in the family oustom, and that law will in
S in g h  this case carry the estate to the one single heir, and that single

heir must be pronounced to be Jubraj in preference to the 
A o h a l  Jx a m * , , „  

plamtx’ii.
Their Lordships have not got Jubraj before them, and do not 

know whether there are other claimants; but the plaintiii’s own 
evidence shows that Jubraj comes in before him, and therefore 
the plaintifE cannot maintain this suit.

The result is, that their Lordships will humbly advise Her 
Majesty that this appeal must bo dismissed with costs.

Appeal dismissed. 

Solicitors for the appellants : Messrs. T. L. Wilson ^  Co. 
Solicitors for the respondent: Messrs, Barrow and Rogers.

C .  B .  _____________________

CRIMINAL EEFERENCE.

654 th e  INDIAN LAW EEPOETS. [VOL, XX.

Before Mr. Justice Fi'insep and Mr, Justice Ameer AU,

1893 QUEEN-EMPEESS MUKTJNDA CHUNDEE CHATTEEJEE 
FebrtMfy 6 . (A ca u sE D ).*

Bengal Municipal Act {Bengal Act I I I  of 18S4), ss. 337, 338,389, and 344— 
License for a provision marTcet— Marleot— OrAer proMhiiing use of 
•unlicensed marleet' -̂Poioers of Municipal Commissioners to grant 
or mitlihold licenses.

It is entirely witWn the diserotion of the Municipal Commissioners, 
Tinder tte provisions of section, .’J39 of tho Bengal Municipal Act (Bengal 
Act III  of 1884), to grant or refuse a license for a market, and the 
Courts have ao longer any jurisdiction to control such power, however 
arbitrarily eseroiaed.

Moran The Chairman of the Motihari Municipality (1) approved.

* Criminal Eeferenoe No. 846 of 1892, made by J. Posford, Esq̂ ,, 
Sessions Judge of Faridpur, dated 31st December 1893, against the order 
passed by Baboo E. M. Chuckerbutty, Deputy Magistrate of M'adaripur, 
dated the 19th September 1892.

/I )  I. L. E., 17 Calc., 329.


