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If he ĥ lcl that the Miinsif was right and that the case 
«couId not be heard by the Mimsif but only by the revenue 
court, the only course open to the Subordinate Judge i;. 
was to dismiss the appeal. It certainly cannot be said 
that the Subordinate Judge to whom the appeal had been 
transferred by the District Judge failed to exercise his 
jurisdiction rightly when he passed, the order dismissing 
the appeal. This was the view taken by the Allahabad 
High Court in a similar matter in the case of Biskeshar 
Prasad Pandey v. Raghiihir (1). In our opinion the 
order of the court below was correct and the order of 
the Munsif was also correct. The case was clearly cog
nizable in the revenue court and could not be tried by 
the Munsif. We reject this application with costs.

Application rejected.

APPELLATE CIVIL.

Before Mr. Justice Gokarcm Nath Misra.
S A K T A Y  S A H  a n d  o t h e r s  ;(PLAINTIgFS-APPEIJA??TS) 1929 

V. M A H A D I N  AND OTHEBS (DeFENDANTS-EESPGNDENTS.)’ '̂ Fehr-mry m

€Jontract A ct {IX  of 1872), section 2^— 8 ettU m ent to stifle 
criminal prosecution— Gontracts against public policy, 
what are— Gomfounding of an offence which is cfimpomid- 
ahle under the law, m lidity of—-Illegal contracts, en- 
foro-ement of— M oney /paid tmder m  Ulego2  ̂
whether can he recovered hach in a co.urt of lav>—D e
claratory relief, whether can he obtained in respect o f  
an illegal contract.
It is a settled rule of law that where the offence charged 

is non-conipoundable thfe settl-emeut of that offence toust 
'be deem ed to be iiiyalid, but where the offence charged is 
‘compoundable, the settlement cannot be deemed to be ■in
valid because the Legislature itself allows a\settlement of sueli 
■cases and it cannot, therefore, be said that the object of

•Second Civil Appeal No. 331 of 1928, against the aecTee of Saiyid Khur- 
shed Hiieain, Subordinate Judge of Hardoi, dated the 6th of August, 19^ . 
eonfii^inff the decree of Syed Abid Eaza, Mtinaif of BiJgram, dated the 

i29tb of February, 1928, dismissing the plaintiffs’ claim.
’ ” (1) (1925) !24 A. L . J., 83 (85).
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' such an agreement is opposed to public policy. Afuir Khan
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Saktay Sah y_ Jan (1), Chetcin D(u<i v. Hari Rami (2), A hm ed H as-
M a h a d ix . H(^ssan Mahomed Lachhman Das v. Narain (4),.

relied on.
The settled rule of law with regard to illegal contracts is-

that a court of law will i:K)t assist persons in enforcing- the 
performance of an illegal contract or assist them to recover- 
back the property, which they have given away under such 
an illegal contract. The principle is that when the parties 
to a contract are themselves in pari deUcto tlie courts will' 
not help any one of them. The person in whose favour the 
agreement has been executed will not be allowed to enforce- 
it, nor will the person who has paid the money iii pursuance' 
of that agreement be allowed to recover the sum paid there
under.

Purther there can be no distinction in i)rinciple betweeri? 
the granting of a relief by way of declaration and tlie restor
ing of property given away under an illegal contract. B in - 
deshari Prasad v. LeMiTaj Sahu and othera (5), A m jaden- 
nessa Bibi Y. Rahim Btikhsh Shikdar (6), and Vilayat Husain  
v. ilfz-sras (7), relied on. Matdvi Mahammad Ismail y. 8 amud' 
AU Bhuiyan and others (8), Taylof v, Ghestor (9), ctnd Kearly^ 
V, Thomson (10), referred to.

Messm. Haider Husain and Glmlmn Husan, for 
the appellants.

M
Misea, J. :—The present appeal arises out of a suit: 

for cancellation of two deeds and for recovery of Rs. 3GG 
cash., brought by the plaintiffs-appellants against the de- 
fendants-respondents, which has been dismissed by both 
the courts below.

The facts of the case are that there were certain 
cFiminal proceedings taken by the defendants-respond- 
ents, who are father and son, against the plaintiffs- ap- 
l)ellants. Tlie respondents had lodged a complaint undei"

(1) (1898) 3 0. W . N ., 5. (2) (1911) 8 A. L. J., 498.
(3)' (1928) I. L. B., r,2 Bom.. 693. (4) (1914) 17 0. 0 ., 213,
(5) (1916) 1 Pat., L. J., 48. (6) (1914) I. L. E ., 42 Calc., 286'..
(7) (1923) I. L. E., All.. nOG. (8) (1915) 20 C. W . N., 946;
(9) (1869) L. E., 4 Q. E„ a09. (10) (1890) 24 Q. B. I)., 742'..



3!>-2nsection 825 of the Indian Penal Gocle against the appel
lants and two' others. The counter complaint under saktav Sah 

section 323 of the Indian Penal Code was also brought mahadin. 
'l)y the appellants against the respondents. A mutual 
settlement was, hoAveyer, subsequently arrived at be- ĵ igra, j, 
■tween the parties to this case, under which the appel
lants agreed to execute two deeds in favour of the res
pondents, under one of which they agreed to sell a plot 
'of land to the respondents and undei’ the other to remove 
a latrine from the vicinity of the I'espondents’ house.
They also agreed to pay to the respondents a sum of 
Bs, 366 in cash. In consequence of this settlement 
applications were filed by both the parties in the crimi
nal court to get their respective cases dismissed and con
signed to records. The appellants’ case under section 
'323 of the Indian Penal Code was dismissed without any 
■difficulty, but there was at first some hesitation on the 
part of the criminal court to give permission to the res
pondents to compound the case r which they had brought 
-against the appellants. The courts, however, subse- 
’quently agreed to give the parties permission to com
pound the case and the complaint was after such per
mission allowed to be ultimately withdrawn, and the 
plaintiffs-appellants discharged of the offence.

After they had been so discharged the two deeds 
of agreement executed by them were handed over to the 
.respondents and the sum of Es. 366 mentioned above was 
.also paid. It may be nicntioned that the two deeds 
.and the money had remained in the custody of one of 
;the pleaders of Bilgram named Babu Baldeo Prasad and 
■had been handed over to the respondents only t^fen the 
<30urt granted permission and thi ( oniprpmise wag effect
ed as a I'csult of which they who discharged from the 
criminal court.

The ap})ellants seem to have backed out of the agree- 
since tl)6}; refused to g('t the two deeds registered
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and the respondents Had to apply against them for com-- 
Saktax SAMp̂ isoty registration of the said two deeds, which were' 
mahadix. registered only under the orders of the District Eegistrar.

After this was done the appellants brought the present 
suit for cancellation of the two deeds mentioned above* 
and for recovery of the snm of Es. 366, which had been 
paid hj them to the respondents.

The main allegations on which the appellants 
brought their present suit were to the effect that they 
had been compelled to execute the two deeds and to pay 
the amount in cash under fraud and undue influence, that 
no consideration had passed to the appellants in respect 
of tile two deeds of agreement and tliat they were also 
void on the groiind that they were executed with the'

. object of stifling the criminal prosecution and were,, 
therefore, void in law.

The defendants-respondcnts contested the suit on* 
the ground that the two deeds had been executed by the- 
appellants out of tlieir ovrn free will and the inomy .had 
also been paid by them willingly in order to save themT- 
selves from the consequences of the criminal proceedings  ̂
which had been instituted by them against tlie plaintiffs, 
that the said deeds were executed for consideration and' 
were quite bindiiig upon the plaintiffs and th’at they were- 
estopped from maintaining the present suit.

The learned Munsif of Bilgram who ’tried the suit 
came to the finding that the two deeds had been executed 

V and the money paid by the plaintiffs-appellants withont 
any fraud or undue influence having been exercised uport 
them and that they had done so out of their free will; 
and pleasure. Tic, ili(̂ i-efore, dismissed the phnntiffsa 
suit.

On appeal the learned Subordinaite Judge of Hardofi 
1ms confirmed those findings and disniissed the appeal,.
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m 9 :In second appeal it is contended before me that the -
two agreements and the payment in cash were transac- 
tions void in law, they being in pursuance of an agree- 
ment, the object of which was to stifle the criminal pro
secution and the plaintiffs-appellants ŵ ere entitled in lawr Misra, .f,..' 
to obtain the declaration which they had Sought for in 
the present suit.

In my opinion there is no force in either of these 
two contentions and I proceed to give my reasons for the 
same.

As to the contention that the transaction ŵ as void 
being for an illegal consideration, the argument ad
vanced ŵ as to the effect that though the offence with 
which the appellants were charged was an offence under 
section 326 of the Indian Penal Code, yet the facts in 
the complaint were such that the accused might well 
have been charged with an offence under section 147 of 
the said Code also, which was an offence, wdiich could 
not be compounded, and that, therefore, the settlement 
arrived at being for an illegal consideration was void 
under section 23 of the Indian Contract Act, IX  of 
1872. I regret I  cannot accept this contention. In 
order to determine whether the case could be considered 
to be compoundable or not we have to look to the offence 
Avith the commission of which the appellants were 
charged in the complaint or in any case with which the 
court charged them. In this case it is admitted that the 
respondents charged the appellants only with an offence 
under section 325 of the Indian Penal Code and not with 
an offence under section 147 of the Code. The Magis
trate also did not charge them with an offence under 
section 147 of the Indian Penal Code. In such a case 
I am of opinion that it could not be held that the offence- 
with which the appellants had been cliarged was one, 
whi<:*h could not be compounded even with the permis
sion of the court. |i,ni supported in -this view by a



1929 ^------------decision of the Calcutta High Court reported in Moulm
Mahammad Ismail v. Samacl Ali Bhuiyan and others 

Mahadî t. (1). The facts of that case were that the Magistrate
had, after examining the complainant, siimmoned the 

Misra. J. accused under section 325 of the Indian Penal' Code,
although the allegations were made in the petition of 
the complaint as to an offence mider section 147 of the 
said Code also. An agreement was in that case entered 
into between the parties and with the leave of the court 
the case was compromised. It was held that it heing a 
■case under section 325 of the Indian Penal Code, which 
was compoimdable with the leave of the court and the 
Magistrate having given permission to compound the 
case, the agreement as to settlement was not opposed 
iio public policy. Similarly in the case before me it 
may have been possible for th.e respondents to charge the 
■appellants with an offence under section 147 of the Indian 
Penal Code and also for the Magistrate to charge them 
with that offence, yet the appeMants could not be con
sidered as having been charged with that offence, when 
the Magistrate issued summons only under section 325 
of the Indian Penal Code and gave them permission to 
ĉompound for that offence.

I am, therefore, of opinion that tlie object of the 
settlement was not to stifle the prosecution.

It has been held in a large number of cases that 
where an offence Svith which a particular person is 
charged is componndabie, he is at liberty to come to a 
settlement with the prosecutor and the settlement so 
arrived at cannot be considered to be one, the consi
deration of which might be considered to be illegal.

In Amir Khan v. Amir /an (2) it was held that 
where the defendant agreed to execute a hohala (lease) 
of certain lands in favour of the plaintiff in consideration;

(1) (1915) 20 C. AV. isf., 946. . (2) (ia98fo 0 . ' W .  N . / s ,
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1029of the^iatter’s abstaining from taking criminal proceed- 
ings against the former with respect to an offence, wliich 
is compoiindable the contract could not he regarded as -'T-’iawn. 
forbidden by law or as against public policy and the same 
•’Could be enforced. . ' ’ j.

The same view was held in Ghetari Das y. Hari 
iRam (1). It was held in that case that the conipounding 
'of an oifence which the law permits to be compounded is 
not opposed to the public policy within the meaning of 
section 23 of the Indian Contract Act, 1872, and where 
«uch a compromise is entered into the consideration of 
the agreement could not be considered as illegal, and it 
ŵ as not void. The Bombay High Court has also taken 
the same view recently in Ahmed Hassan v. Hassan 
Mahomed (2).

In Lachhman Das v. Narain (3) it was pointed out 
that an agreement to stifle a prosecution in respect of 
an offence of a public nature was against public; policy 
and illegal and where the consideration for a compromise 
ŵ as to withdraw a criminal prosecution for a non-com- 
poundabl'e offence the compromise could not be enforced.

It, therefore, appears to me to be a settled rule of 
law that where tlie offence charged is non-compound- 
able the settlement must be deemed to be invalid, but 
where the offence charged is compoundable, the Settle
ment cannot be deemed to be invalid, because the Ijegis- 
lature itself allows a settlement of such case and it can- 
not, therefore, be said that the object of such an agree
ment is opposed to public policy. I, therefore, hold 
'that the settlement arrived at in this case was valid and 
the cash paid and the agreements executed by the appel-- 
lants in pursuance of suchi settlement cannot be treated 
ir̂  law to be void.-

Apart from this it appears to me to be equally clear 
jihat even if tb®̂  a g r e e m e n t h e l d  to be void the

(1) {1911) 3 A. X .  J., 498. (2) (1928) I . L . K.., 52 Bom., 693.
(3) (1914) 17 0 . 0 ., 213.
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appellants themBelves could not be allowed to take ad~ 
Saktay s..\h vantage of their own action and to seek tlie assistance of 

tlie court in obtaining the declaration wliich tiiey desire 
to obtain in this case. The settled rule of law with 
regard to illegal contracts is that a court of law will not 
assist persons in enforcing the performance of an illegal 
contract or assist them to recover back the property, 
which they have given away inider snch an illegal con
tract. The principle is that when the parties to a con
tract are themselves in pari clelictQ the courts will not 
help any one of them. Thei person in whoso favour the' 
agreement has been executed will not be allowed to 
enforce it, nor will' the person who has paid tlie money 
in pursuance of that agreement be nllowed to recover the-' 
sum paid thereunder. I am also of opinion that there" 
can be no distinction in principle between tlie granting 
of a relief by way of declaration and the restoring of pro-- 
perty given away under an illegal contract., I am sup
ported in this view by a decision of the Patna, High 
Court reported in Bindeshari Pmsad v. Lehhraj Saliir 
and others (I). Chapman, J. , observed"in that case ae- 
follows:—

“ Where an illegal portion of an agreement has 
been carried into effect the whole matter 
is outlawed and the court will not aid' 
either party to retrieve his position if htv- 
is not able to show that he has been less 
to blarne than the other. ‘The Courts wilt 
not assist an illegai transaction’ ; Taylor- 
y. GJiestor It is a scandal to assist 
a plaintiff to recover upon the ground that" 
he has joined in the breaking tlie law but' 
this will not prevent the court from inter
vening to frustrate tbe illegal purpose be- 
fore it has been effected, or, in any events.

(i) aoiC) I Pal., L. -T., ■‘48. (;2} fiSGO) Jr.. Q.'B.,.309..



from giving relief to ilie iiuioceut. In 
particular, the court will not in any case 
allow a defendant to retain the proceeds Mahadin. 
of fraud or oppression and the court can
not refuse protection to those classes of a, 
persons, whom the law seeks to protect.
But in a case in which no such considera
tions arise, if tlie ilieg’al purpose has al
ready been executed in whole or in mate- 

•rial part, the law leaves both parties to 
their fate; Kearly v. Thomson (1).

In the present case the illegal portion of the agree- 
ment was the undertaking to witlidraw 
from the prosecution of certain charges 
which the law says shall not be compound
ed’ . This illegal promise had been car
ried into effect beyond possibility of recall.
One side now seeks relief from the act 
done in consideration for the illegal pro
mise. A.I1 that they can say in excuse o f' 
their breach of the law is that they were 
persons accused in those criminal cases.
But execMMo jiiris non hah et injuriam, and' 
in the absence of any evidence to suggest 
that the criminal proceedings -\̂ %e impro
per it cannot be held that there was any' 
fraud or oppression or tliat the accused 
took a more innocent part in the illegar 
compromise than the complainant. The 
authorities make it clear,: that a suit for 
the recovei'y of property transferred in 
consideration for such an illegal promise* 
would not have lain. Tl)ere is no direct 
authority that tlic principle would also 
d^at a suit which is not for tlie recovery
; : (1) (18Q0) 24 0. T3. n ., 712;’
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of property but merely for 'a depTaration 
that a sale-deed executed in consideration 
for the illegal promise is void, and in 
America it has been apparently held that a 
declaratory suit would not be defeated 
(Keener on Quasi Contracts, p. 441). 
But if it is the Bcandal involved that defeats 
suits of this class, then the principle is
cl'early applicahle to a suit for a declara
tory decree. For so fair as the scandal 
is concerned there is no difference between 
a suit for the recovery of property and 
a suit for a declaration.”

I am in full agreement witli the observations 
quoted above. The same view was ta,ken by the Cal
cutta High Court in Aftijadennessa Bibi v. Rahim 
Bukhsli Shikdar (1)., and by tlie Allahabad High Court 
in Vilayat Husain v. Misms (2),

I am, therefore, of opinion that the appellants can
not be allowed the relief claimed for by them in the pre
sent suit and that it has been rightly dismissed by the
courts below. I, therefore, dismiss this appeal with
costs.

Appeal dismissed.

il) (1914) ! .  L . n ., 42 Calc'., '28G. (2) 11., 45 All. 396


