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APPELLATE CIVIL.

Before Mr. Justice Gohkaran Nath Misra.

NAWAB ALI KHAN AND ANOTHER (PLAINTIFFS-APPELLANYS
v. SURAJ BALI AND ANOTHER (DEFENDANTS-RESPON-
DENTS).*

Jurisdiction of civil and revenue courts—=Suit by o co-sharer
ts ageinst a landlord for a period when he was not a co-
sharer 18 cognizable by the civil court,

Where the plaintiff purchased a shave in a village and by
the same sale-deed the right to vecover certain profits which
had accrued prior to the execution of the sale:deed was also
transferred to him and he brought a suit for the recovery of
those profits against the landlord, held, that as the suit related
to profits for a period when the plaintiff was not a co-sharer
in the village, it was cognizable by the civil court and not by
the revenue courts, ‘

Ome of the essential ingredients for a suit to be cognizable
by the Revenue Court is that if it is a suit by a landlord it
must be against his tenant, if it is by a tenant it must be
against his landlord and if it is by a co-sharer it must be
against the lambardar or against another co-shaver.

Mr. Fayaz Ali, for the appellants.

Messrs. Girje Saran Lal and S. D. Singh, for the
respondents. . ‘

Misra, J. :—This is an appeal arising out of a suit
brought by the plaintiffs-appellants for recovery of a cer-
tain sum of money as profits for the years 1332 and 1833
Fasli due from the defendant-respondent No. 1, who is
the lambardar of village Jamalnagar, district Unao, oi
account of a share situate in the said village. The share
originally belonged to defendant-respondent No. 2 from
whom the plaintiffs have purchased it on the 17th of
Novewber, 1926. The profits had admittedly acerued
to defendant-respondent No. 1 prior to the sale-deed and

*Second Civil Appesl No, 380 of 1928, againgi the decree of Mirza
Mobgmmad Munim Bakht, Subordinate Judge of Malihabad at  Lucknow,
dated the 21st of  September, 1928, reversing the decree of Saiyed Qadeer

Hasan, Mupsif of Safipur, at. Unao, dated the 1Tth of August, ‘1997, de«

creeing plaintifis’ claim.
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Lo higs trousierred the right fo.recover those prodis to the
plaintiffs-appellants by the same sale-deed. The suif
was brought in the Court of the Munsit of Safipur at
Unao.  The defence with which we are cencerned in,
this appeal is onc of jurisdiction.  The defendant No. 1
pleaded that the suit was net maintainable in Civil Cowrt
and was cogunizable only in the Revenue Court.  This
point was decided against the defendant-respondent No. 1
by the learned Munsif, who Leld that since the plaintiffs
were not co-sharers at the time when these profits acerued
due, the suit, could not Le nintained in the  Revenvo
Court and was cognizable by the Civil Court. He went
into the merits of the case and decrecd the plaintiffs’

suit for such amount as Lie found due on account of tho

profits.

The defendant-respondent No. 1 appealed  against
this deeree and once of the contentions raised on his behalf
before the learned Subordinate Judge of Malihabad, who
heard the appeal, was that the suit was cognizable in the
Revenus Coyrt and not in the Civil Court. This con-
tention was aceepted by the Subordinate Judge and ho
allowed the appeal and dirccted that the plaint Dbe
returned to the plintiffs for presentation to the proper
court. It is against this ovder that the present appesl
has teen fodged in this Ceurt.

The main contention urged before me against {he
order of the learned Subordinate Judge is to the coffect
that he had erred in holding that the suit was nof cogniz-
sble by the Civil Court.

Alter hearing the arguments in the case 2t some
length T bave come to the conclusion that the order
passed by the learned Subordinate Judge cannot be main-
tained and that this appeal must be deereed.,

It appears to me that one of lio essential require-
menis for a suif fo be cognizable by the Revenue Court ia
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thaf the parties must cccupy a certain position in 1"(:13’5— 1029
tion to cnch other. TFor instance, if the suit rolates to Nawas Au
i et 41 Bl Knax
the s s ¢l rent, the suit in order to be cegnizable b}’

o,
the Co ut of Revenue must be brought Ly o landlord Semv Dt
ngainst a tenant; if a suit is for recovery of a eertain
Jiolding it must, if it is to be cognizable by the Revenue asre, 4.
Court, be onc brought by a tenant against a Tandlord;
and similarly if a seit is for pluﬁtn or settlement of ac-
counts, the guit must, in crder to be cognizable by the
Revenue Court, be brought by a co-sharer against the
lambardar or against the other co-sharcrs. r_H s will
eppear from the framce of scetion 108 of the Oudh Rent
Aet NETT of 1886. The suits cognizable under that
Act have been divided into {cur classcs.

Clags A.—Suits uy a landlerd (against a {enant).
Class B.—Suits by an urd. r-proprictor or a tezax
—_— (against a landlord).
Class C.—Buits regarding the division or appraise-
ment of produce (by a tenant against a
- landlord). .
Clazs D.—Suits by and against lambardar, co-
sharer and muafidar
Tt would appear {from the above classification that
one cf the essential ingredients for a suit to be cognizable
by a Court of Revenue is that it must belong to onc.of
the classes specified above.  To make my meaning clear,
if the suit is brought by the landlord it must be against
his tenant, 1f it is by a tenant it must be against his
landlord; and lastly if it is by a co-sharer it must be
against the lambardar, and if against a lambardar it
must be by a co-sharer.  If the claim is not brought by
any of the individuals onciﬁed above against another
individual mentioned therein the suit will not be cogniz-
able by the Court of Revenue.
It was admitted before me during the course  of
arguments on behalf of the defendant-respondent No. 1
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that if a claim for profits is assigned by a co-sharerto a
stranger, the suit cannot be cognizable by the Court of
Revenue, but must be brought in the Civil Court. The
obvious reason why such a suit has to be brought in the
Jivil Court is that the assignee does not happen to he
the co-sharer.

Tt was, however, contended on behalf of defendant-
respondent No. 1 that the plaintiffs-appellants are not
the assignees of only the profits claimed but are also
assignees of the share of the village in respect of which
those profits have heen claimed and the suit is, therefore,
cognizable by a Court of Revenue. I cannot accept this
contention, because it appears to me that the fact that
the plaintiffs-appellants have purchased the sharve also
ought not to make any distinction in the situation in
which the parties really stand. Whether the plaintiffs-
appellants have purchased the share or not appears to me
to be a matter, which should not affect the forum of the
suit in respect of the claim for profits.  So far as that
claim is concerned it is clear that the plaintiffs-appel-
lants were not at that time co-sharers owning the share
in respect of which the profits have been claimed. It
was the defendant-respondent No. 1 who was then a co-
sharer. If the suit in respect of the profits now claimed
had been brought by defendant-respondent No. 2, the
stit had been cognizable by the Revenue Court. In
my opinion the point, which has to be seen in such a
case I order to arrive at a correct decision as to jurisdic-
tion, is whether the plaintiff or the defendant occupied
the position during the period for which the profits have
been claimed, which would make their suit cognizable
by the Revenue Court. If they did not occupy that
position at the time for which the profits are claimed,
the fact that they now occupy that position would not
at all matter, '
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°T am, therefore, of opinion that the suit brought by _ 9%

the plaintiffs-appellants for profits is clearly cognizable Niwig A
by the Civil Court and not by the Court of Revenue. o

. , 8 L.
1, therefore, accept this appeal, set aside the order B

of the learned Subordinate Judge directing the plaing

to be returned to the plaintiffs for presentation to the e J.
Court of Revenue. The appeal will now be reinstated

at its original number and the learned Subordinate Judge

will proceed to decide it on the merits according to law.

The appellants will have their costs of this Court from

the respondents.

Appeal allowed.

FULL BENCH.

Before Sir Louis Stuart, Knight, Chief Judge, Mr. Justice
Wazir Hasan, Mr. Justice Gokeran Nath Misra, Mr.
Justice Muhammad Raza, and Mr. Justice E. M.

Nanavutty. .
GAYA PRASAD (Prantirr-aPpLIcaNT) 0. KALAP NATH gy
' (DEFENDANT-OPPOSITE-PARTY) . * May, 3.

Civil Procedure Code (Act V of 1908) sections 115 and 185—
- Qudh Rent Act (XXIT of 1886), sections 108 and 119—
Arrears of rent, suit for—District Judge deciding second
appeal under the provisions of section 119 Oudh Rent
Act, whether subordinate to Chief Court of Oudh—Revi-
sion against the order of a District Judge in o second
rent appeal—Chief Court of Oudh, Revisiongl Jurisdic-
tion of.

Per FurL BeNcE :—Held, that where the court of a Dis-
trict Judge decides a second rent appeal under the provisions
of section 119 of the Oudh Rent Act it is the final court of
appeal under that section and is in that connection a cowrt

*Qection 115 Application No. 49 of 1928, against the order of Thakur
" Rachhpal Singh, District Judge of Fyzabad, dated thé 18th of Angugt, 1928,
reversing the decree of T, B. 'W. Bishop, Deputy Commissioner of Fyzabad,
dated the 23rd of May, 1928, setting aside the decree of Thakur Chattrapal
Singh, Tahgildar of Bikapur, dated the 26th of March, 1928, dismissing - the
plaintiff’s suit. *
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