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CRIMINAL REVISION.

Before Mr. Justice Prinsep and Mr. Justice Ameer Ali.

BAIFJANATH PANDEY (PerrrionER) v. GAURIL KANTA MANDAL
(Oprosite PagrTy) ¥

Sessions Judge, power of, in Revision— Further inquiry, power of Sessions
Judge to direct—Criminal Procedure Code (dct X of 1882), ss. 423,
435, 436 and 439.

A complaint was made before a Magistrate, which involved a charge of
dacoity against the accused person and others. The Magistrate in dealing
with the case proceeded under section 209 of the Code of Criminal Proce-
dure, and finding no case of dacoity primd facie established, proceeded to
frame charges under section 254 of the Code charging the accused with
offences under sections 380 and 448 of the Penal Code, viz., theft in a build-
ing and criminal trespass. Having heard the whole of the evidence,
he then acquitted the accused under section 258 of the Code, and gave him
sanction under section 195 to prosecute the complainant under section 211
of the Penal Code. The complainant then applied to the Sessions Judge
to revoke that sanction. The Sessions Judge proceeded to consider the
whole case, and finding that a proper inquiry had not been made and all
evidence available not taken, and that had this been otherwise, a sessions
case might have been established, directed the Magistrate to hold a further
inquiry, and to proceed in accordance with the result of such inquiry,
either to commit the accused to the sessions, or grant the sanction, as the
case might be.

Held, that the Sessions Judge had exercised a jurisdiction not vested
in him by law. Actingasa Revision Court he could send for the record
for any purpose mentioned in section 436, but he was not competent under
section 436 to direct a fresh inquiry, inasmuch as the accused had not been
improperly discharged of an offence triable exclusively by a Court of
Ressions, but had been acquitted of an offence within the Magistrate’s
jurisdiction. The Sessions Judge had, in fact, exercised the jurisdiction
vested in him as an Appellate Court under section 423, as if an appeal had
been presented to him from an order of acquittal; such powers in revi
sion cases are only conferred on the High Court.

% Criminal Revision No. 588 of 1892, against the order passed by
Baboo Brajendra Kumar Seal, Sessions Judge of Rajshahi, dated the
9rd December 1892, revising the order of Baboo Khagendro Nath Mitter,
Deputy Magistrate of Malda, dated 17th Novembgr 1892
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Tue ciroumstances which gave rise to this application to the
High Court were as follows :—

The complainant was one Gauri Kanta, mandal or chief tengnt
of Gauri Kanta tola, the property of Chutterput Singh, a zemindar,
who it appeared was on bad terms with a neighbouring zemindar,
named Hari Mohan Missiv, and the accused (petitioner before the
High Oourt), Baijanath Pandey, was a barkandas of the latter,

Gowi Kanta tola, the scene of the occurrence which gave
rise to the case, was bounded by ecither properties also belonging
to Chutterput Singh or those of Haxi Mohan Missir. Some timse
before the oeccurrence in question, some of tho ryots of Har
Mohan Missir loft his tola and went and settled in Gauri Kantg
tola. On the 8th August 1892, Gouri Kanta Mandal presented
a potition to the Magistrate complaining that some of Hari
Mohan Missir’s people had asked him to leavo the estate of
Chutterput Singh and settle himself on their master’s estate, but
that he had declined, and that on the morning of the 4th August,
one Rubi Singh, a constable, and another constable, had come to
his house and informed him that he was wanted by the Sub-
Inspector in connection with an assault on ancther constable, into
which case the Sub-Inspector wos meking an inquiry at a place
not very far from his house ; that he promised to go to the Sub.
Inspector but did not go; that on the same afterncon at sbhout
3 r.M., Baijanath Pandey and two other barkanduses of Hai
Mohan Missir, along with some 12 or 18 coolios, come variously
armed, entered his house and plundered it ; that the Sub-Inspector,
ngmed Fakir, who was near to his house at the time, took no notice
of the outrage, and that whon he complained to him, he would
not listen to his complaint. On thelr allegation, Gauri Kanta
Mandal charged Baijanath Pandey and the other men whom
he could not name, with having committed dacoity, and the Sub-
Tuspector with having committed an offence under section 217
of the Penal Code, and asked the District Magistrate himself
to hold an inquiry of to depute some other officer to do so. Their
complaint was made over to a Deputy Magistrate, Baboo Khagendro
Nath Mitter, who recorded the statement of Gauri Kanta Mandal
on the back of if, but,did not apparently ask him any questions
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velating to the refusal of the Sub-Tnspector to listen to his com-
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plaint. On the statement being faken down, the Inspector of ‘B,ryiywsrm

Police was directed to investigate the matter. It also appeared
that eight other ryots living in Gauri Kanta tola presented similar
coraplaints, and they stated that all the houses of the ryots had
been plundered. There were some thirty families living in that
tola, and, on the Inspector going to make his investigation, the
remaining 21 ryots also made similar complaints to him,

The Inspector after holding his inquiry, reported fhat the
facts had been so much exaggerafed that it was iwpossible to
ascertain what bad actually taken place, and he reported the gase
as false.

On this report being submitted to the District Magistrate, an
order waes passed on the 6th September stating * that the view
expressed by the Inspector that only some dian claimed by one
side had heen cut in the field by the men of the other side with the
assistance of the zemindar’s nagdis is probable, but the charge of
plundering houses is apparently a false one,” and the complainants
were called upon to show cause on the 14th September why they
should not be prosecuted under section 211 of the Penal Code.

On the 16th September the Magistrate recorded the following
order :—*“ Among the complainants Gauwri Kanta Mandal is the
hendman. I select his case for a judicial inguiry. Sumamon
Baijanath Pandey, section 380 and 147, Penal Code. Summon the
witnesses named by Gauri Kanta. The caso is made over to Baboo
Khagendro Nath Mitter for early trinl.”

The case was then taken up by Baboo Khagendro Nath Mitter,
who, after recording certain evidence, considered he was justified
in framing charges under sections 880 and 448. He then
proceeded to hear the evidence for the defence and scquitted the
accused under section 253 of the Code of Criminal Procedure,
and directed that the complainant (Gauri Kanta Mandal) should
be prosecuted under section 211.

Gauri Kanto Mandal then applied to the Sessions Judge to send

for the record and revoke the sanction, on the ground that it was
bad in law and not justified by the facts of the case.
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The Sessions Judge in his judgment, after setting out the facts of
the case referred to above, continued as follows ‘

“Now it does mot appear that the complaint made against the Sub.
Inspector, of his having refused to hear the complainant when he wen to
complain to him soon after the occurrence, has been inquired into at gy,
The Sub-Inspertor, who was within half a mile of the scene of occourrence
at the time, has not been examined; the Inspector who held the i Inquiry
Lias not been examined. The complaint that was made was of a very
scrious nature. It was stated that the wholo village was plundered, ang
when complaint was made to the Sub-Inspector, he refused to take cogniz.
ance of the offence, The complainant broadly charged ihe Sub-Inspector
with an offence under section 217, That the Sub-Inspector was engaged at
tho time inquiring into the case of the assault on a constable said to have
been committed on the 2nd August by the servant of Chutterput Singh ig
certain, That the said constable was attacked and severely beaten is also
certain, e had nine marks of injuries on different parts of his body, one of
which was severe, and the others slight. Thab case came on for trial hefore
the Deputy Magistrate, Bahoo Sitakanta Ghose, who on & careful consider.
ation of the evidence came to the following conclusion : “I ecannot hold
that the eomplainant was boaten by the accused persons. I am rather
inclined to believe that he was most probably besten while assisting the
men of Hari Mohan and Gopimohon Baboos in looting paddy of the
ryots of Katabu Deara as alleged by the accused.”

Thus wo have the following faots:—(l) A constable was severely
agsaulted by Chuttorput’'s men on the 2nd August at & place near to Gauri
Kanta tola, wben ho assisted Hari Mohan’s men in looting the dian
helonging to the ryots of Chutterput, (2) That some of the ryots of Hari
Mohan had left his estate and setiled in Gauri Kanta tola, the property
of Chutterput, and that Clutterput and Hari Mohan were &t open war
with one ancther. (3) That the Sub-Inspector, Fakir Chand, was engaged
at a place not very far from Gauri Kanta tola to inquire info the said
assault caso. (4) That when ho was so engaged the whole villagoe is said
to have been plundered by Hari Mohan's men. (8) It is certain that if
the house of a single ryot was plundered in tho way it is said to have been
done, it was dacoity. (6) The evidence is that when the Sub.Inspector
did not hLear the complainants they went io the Naib of Chutterput the
next day, and e brought them to Malda on the day following, Sunday
intervened, and the petitions of complaint were filed before the Magisirate
on the 8th Augnst, The Magistrate made the order for the inguiry on
the 8th August, and we find that the Inspector did not go to the sceme of
osourrence before the 14th August. Tn a case like this no time should
have been lost in holding a striet inquiry.

-
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It is no argument to say that the witnesses are not disinlerested men,
The witnesses must be either Chuiterput’'s or Hari Mohan's tenants.
Hari Mohan's tenanis could nobt be expected to give evidence iu favour of
the proseoution, and all the ryots living in Gauri Kanta tola were
complainants. It is quite possible that matters have been exaggerated
and not all, but only the houses of those tenants who had lefé Hari
Mohan’s estate and Gauri Kanta's, the head ryots, had been looted, but
on examining the papers in conncction with the inquiry held by the
Inspector, and the evidence, T am satisfied that there is a substratum of
the truth.

Of the five Mahanandatola men examined by the Inspector, alt appeared
1o have proved the occurrence, and one of them has heen examined in
Court, of them one is a school pandit having some position. His statement,
as vecorded by the Inspector, appears to have a ring of truth in it. Then
the Jitutola men have not been examined.

The Inspector went to the place 10 days after the occurrence, and his
report shows that ho saw that the grain lay scattered about in scveral
houses.

1f the facts stated by the complainant be true it is a case of dacoily, and
as such triable exclusively by the Cowrt of Sessions.

I would ask the Magistrate to cause further inquiry to be made by
examining the Sub.Inspector, the Inspector and Mahanandatola men who
had been examined by the Inspector. It is also desirable to examine some
of the respectable residents of Jitutola.

If after making the enquiry the inquiring officer is satisfied that a
primd jocie case of dacoity has beem made out, he should commit the
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case to the Sessions for trial. If afier inquiry he is satisfled that & primd

Jucie case has not been established, he should discharge the accused, and
if after the thorough inquiry he is satisfied that the case iy false, he should,
as he has done, direct the progecution of the eomplainant on a charge under
section 211 direct that further inquiry be made aceordingly.

Baijonath Pandey then applied to the High Court to set aside
the order on the ground thab it was illegal and made without
jurisdiction. In his petition he contended, infer adia, that, as he
had been acquitted under section 258 after the charge had heen
framed, and witnesses on hoth sides examined, the Sessions Judge
was ‘wrong in divecting o further trial ; that the Sessions Judge had
erred in directing the examination of the Sub-Inspecior and the
. other persons ordered to be examined by him, the complainant
never having sought to examine thom ; that the Sessions Judge was
not competent to open up the whole matter when the only
complaint before him'was that the sanction under section 198
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1893 should not have been given; that the Sessions J udge had no Power
Bawranarg to order the inguiring officer to commit the petitioner to thq
Panoey  Segsions, if a primé facie case be made out; and that the Sessions
(}ﬁ}m Judge’s action in the matter was wholly irvegular, illegal and

Kanra ) . w
Manpan. unwarranted by the facts of the case.

On thie application a rule was issued which now came on fop
argument, '

The Standing Counsel (Mr. Phillips) and Baboo Jogesh Chunder
Dey for the petitionor.

Mzr. Pugh, Baboo Dwarka Nath Chuckerbuty, and Baboo Digam-
bur Chatter,ee for the opposite party.

The Standing Coursel (Mr. Phillips.)—Upon a full consideration
of the facts of this case, the Magistrate has acquitted Baijancth of
the charges brought against him, oic., thoelt and house—trespass,
sections 880 and ‘448 of the Penal Code, and has given him
sanction to prosecute the complainant undor section 211. Againgt
this order, the complainant moved the Sessions Judge in order to
got the sanction revoked, and the Sessions Judge instead of con-
fining himsclf to the matter legally before him, has ordered a
further inquiry agninst Baijanath undor section 487 of the Code
of Oriminal Procedure, on the ground that the greater offence of

_ dacoity had been committed. The Sessions Judge had no power,
under that section, to re-open a case like this, in which the acoused
had been acquitted. [Priwsue, J., roforrod to paragraph 2 of
section 408 of the UJode of Criminal Procedure.] That section
has no application to the present case. Ilere the Magistrats had
all the facts before him, and upon these facts he did not even
bolieve the smallor offenco of theft to have been committed.
Paragraph 2 of that section does not apply to & case in which all
the faots of a case aro before the Court, and nothing new in the
shapo of evidence is fortheoming.”

Mr. Pugh, contra.—The Judge believes that o most serious
offence has been committoed, and he i of opinion that there should
be a further inquiry. He is clearly within his jurisdiction in
directing a further inquiry. . The last pavagraph of section 403"
immediately before the explanation, applies to this cage. [Prin-
sip, J.—Buppose incthis case Baijanath had not been aoquitted,
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but convicted of theft, and the matter had come before the
District Judge, not in appeal, but in revision under section 437,
could he have ordered a fresh inquiry on the higher charge of
dacoity ? The High Court would have the power to do so, but
not the Sessions Judge.] The High Court has the power, and
this ig enough for me, as the whole case is now before your Lord-
ships, and you should, I submit, in the interests of justice, order
o fresh inquiry. [Amezr Arnr, J.—The illustrations o section
403 do not help you.] In the present case the Magistrate did
not try the acoused for the higher offence of dacoify; there was
no such charge against him ; the illustrations to section 403 are
all with reference to cases where an accused person has been tried
for the higher offence and acquitted. I do not, however, wish
to argue that the Sessions Judge had ths power to order a further
inquiry in a case like this : the objection, however, is only technical.
It is clear that this Court has all the power of a Court of appeal
in revision, end that further inquiry should be directed by this
Court in order that justice should be done.

The Standing Counsel (Mr. Phillips) in roply, was pointng out
that the Sessions Judge had exercised the power of an Appellate
Court under section 428 (a), which he clearly had no wight te do,
as the matter was before him in revision, when he was stopped
by the Court.

The judgment of the High Court ‘(PRINSEP end AmrEer Avr, JJ.)
was as follows :—

The complaint originally made before the Magistrate indicated
the commission of what is known as a sessions case, probably
dacoity., The Magistrate, in dealing with the case, proceeded
under section 209 of the Oriminal Procedure Code, which declares
that if the Magistrate should find that there are mot sufficient
grounds for committing the accused for trial, he should discharge
him, unless it appears to the Magistrate that such persons should
be tried before himself or some other Magistrate, in which case he
shall proceed accordingly. The Magistrate found that no sessions
offence was primé facie esfablished, and he, accordingly, proceeded
to hold the trial himself, that is fo say, he proceeded under
section 254 of the Code, and he framed a cherge in writing against
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the acoused, of the offence of theft in & building under section 880,
and criminal trespass under section 448, Indian Peng] Code,
Finally, the Magistrate acquitted the accused and, under S0~
tion 195 of the Code of Criminal Procedure, he gave sanction to
prosecute the complainant under section 211 of the Penal Cods fop
making a false complaint. The complainant then went to tq
Sessions Judge and asked to have this order revoked. The Sessiong
Judge proceeded to consider the entire case, not merely whethey
sanotion to prosecute should or should not be given, and finding
that proper inguiry had not been made, as all the evidence available
had not been taken and that, if such inquiries were held, a sessiong
offence might be established, he dirccted that further inquiry shoulg
be held, and that the Magistrate should proceed in accordance with
the result of such inquiry, leaving it still open to him, if he should
find that the complaint was false, to give sanction to prosecute the
complainant under seotion 211, Penal Code. On an application
mado on behalf of the accused persons in that case to set aside
this order as without jurisdiction, a rule was granted, which hag

~now come on for hearing.

On full consideration of the arguments of the lemrned Counsel,
who appeared on both sides, we have no doubt that the Sessions
Judge in this matter has exercised a jurisdiction which was not
vested in him by law. If he proceeded to exercige the powers of
revision as he seems to have done, he was compstent to send for
the record for any of the purposes mentioned in section 435. But
he was not competent under section 436 to direct a fresh inquiry
to be made, inasmuch as the accusod had not been impropely
discharged of an offence triable exclusively by a Court of Sessions
but had been scquitted of an offence within the Magistrate’s
jurisdiction, in proceedings, as already pointed out, under sections
209, 234 and 2568. Tho Scssions Judge, as a matter of fact, has
exercised a jurisdiction vested in him as an Appellate Court under
scetion 428, ns if an appeal had been presented to him from the
order of acquittal passed by the Magistrate., Such powers are in
Revision conferred under section 489 ouly on the High Cowf.
In the present rule, we dosire to express no opinion on the menbs'
of the case, but merely tohold that the order of the Sessions Judge.
directing further inguiry is bad, and must therefore be set aside. |
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As we have been pressed to express some opinion regarding the 1893
offect of the Sessions Judge’s order on the samction given by m
the Magistrate to prosecute under section 211, Penal Code, we PMZ)DEY
would merely say that as we understand the effect of the order  Gaumx
of the Sessions Judge, it is to revoke the sanction given. The Kanra
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propriety of the order sanctioning the prosecution or revoking it is
not before us.
‘ Rale made absolute and order set aside.

H, T. H.

APPELLATE CIVIL.
Before Mr. Justice Macpherson and Mr. Justice Beverley.
ALTA SOONDARI DASI (PrrtioNtr) v SRINATH SAHA 1893
(OProsITE PARTY).* February 20.

Appeal—Appeal from order—Order to person holding certificate under Act
XXVII of 1860 fo furnish security where portion of the property
held as sesurily hus been sold—Succession Certificate Aet (VIT
of 1889).

An order by which a person who had obtained a certificate under Act
XXVII of 1880 was directed to furnish sceurity to the extent to which the
security originally furnished had been diminished by the sale of a portion

of the propexty is not an order from whioch an appeal lies sither under
Aet XXVIT of 1860 or Act VII of 1889.

Ix this case a certificate under Act XXVIT of 1860 was granted
to the petitioner, ag the widow of one Radha Nath 8haha, on 23rd
of August 1889, on her furnishing security to the extent of
Rs. 5,000, the grant being opposed by Srinath Seha, She fur-
nished two sureties, who gave security to the extent of Rs. 2,600
each. Some of the property given by the sureties as security having
been sold —that of one surety for arrears of Government revenue,
and that of the other for arrears of rent under Regulation VIIT of
1819, the petitioner was called on to show oause why she should
not furnish security to the extent to which the former security
had become diminished by the sale of the property offered as

* Appeal from Original Order No, 181 of 1892, against the order of
J. Knox-Wight, Bsq., District Judge of Jessore, dated the 19th February
1392,



