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PRIVY COUNCLL.

RAGH[\*\”‘H PRASAD SINGH anp Anorner o. DE-
PUTY COMMISSIONER, PARTABGARH avp OTHERS.
[ On Appeal from the Chief Cowrt at Oudh. ]

Hindu Will—DBeguest of absolute estate subject to restrictions
—Limitations purporting to entail estate—Paramount in-
tention of testutor—Indian Succession Act (X of 1865) sec-
tions 74, 82.

The will of a Hindu taluqdar who died without issue pro-
vided that ‘“‘subject to some provisions and restrictions given
below’" his entire estate should on his death ‘‘vest in” P, the

third son of his nephew. who ‘‘shall be my heir and succes-

sor.”” Provisionz and restrictions followed to the effect that
the estate “was to pass on P's death to his suceessors, and that
he and they were to be bound to adhere to the Hindu religion
and were 1ot to have the power to ahenate, the succession to
be according to the rule of primogeniture;; and it was stated
that the testntor’s sole wish wag ““that the estate may remain
with the male heirs of his Sombansi family.”” Tt was con-
tended that the intention was to give P, and each of his
successors a life ‘interest, and that this Hmitation to the
successors being invalid, the estate reverted on Ps death
to the heirs of the testator

Held that the words in the earlier p&rt of the will created
an absolute estate of inheritance in P. and that the provisions
and restrictions were an attempt to impose repugnant condi-
fions on the estate so created, and were therefore vold.
Applying section 82 and section 74 of the Indian Succession
Act, 1865, the paramount, intention of the testator as shown
in fhe will was to bé ascertained, and in the present case it
was to benefit P. and his branch of the family.

Bhaidas Shivdaswv. Bai Gulab (1) applied,

Decree of the High Court affirmed.

. Arprar (No. 44 of 1928 from a decree of the Chief
Court of Oudh (April 27, 1926) affirming a decree of the
Subordinate Judge of Partabgarh (April 22, 1924).

Present : Lord  Carson, Lord Daruiwg, Sir - Lawvceror Sa¥person, - Sir
Grorge LowwnDRs and Sir Bivop MITTER.

(1) (1921) T. L. R., 46 Boh., 153: T. R., 49 L. A,, 1.
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The sult was brought by Jagdeo Singh, the father
(since deceased) of the appellants, who claimed that on
the death of his younger brother Partab Bahadur Singh
he was entitled to succeed as heir to their uncle Raja
Ajit Singh who died in 1889. The plaintiff contended
that under the will of Ajit Singh, dated November 6,
1884, Partab took only a life interest, all the other pro-
visions being invalid; that upon Ajit Singh’s death, Sitla
Bakhsh Smgh (the father of the plaintiff and of Partab)
succeeded as heir subject only to the life estate of Partab,
and that the plaintiff was entitled as successor of Sitla
under the Oudh Estates Act, 1869, and by the custom of
primogeniture.

The Chiet Court (Stuart, C. J., and Wazir Hasan,
J.), affirming the view of the trial judge, held that upon
the true construction of the will Partab took an absolute
estate. The suit was accordingly dismissed.

1929. July 13, 14, 17. Dunne K. (. and Jopling,
for the appellants. .

DeGruyther, K. C., Wallach and Dube for the res-
pondents.

Reference was made to Tagore v. Tagore (1),
Tarakeswar Roy v. Sosht Shikhareswar (2) Kristoromone
Dossce v. Norendra Dossee (3), Radha Prosad Mullick
v. Ranimoni Dassi (4), Skinner v. Naunikal Singh
(6), Bhaidas Shiv das v. Bai Gulab (6).

July 25. The judgment of their Lordships was

3

~delivered by Sz Bivon MiTTER :— -

This is an appeal from the decree dated the 27th of
April, 1926, of the Chief Court of Oudh, affirming the

. (1) (3872) L. B. I. A., Supp., 47. (2) (1883) I. L. R., 9 Calc, 952

L.R,10 1. A
@) (1888) I L. R, 16 Ga.le 383; (4) (1908 I. I. R., ‘35 Cal., 896;
. R, 16 L A 9. L. R, 3 I. A, 118.

{6) (1913) L L. R, 35 AH, 211; (6 (1921) I. L. R., 46 Bom,, 153;
L. R, 40 L A., 105. LLR,#T A 1.
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decrée of the Subordinate Judge of Partabgarh dated the
22nd of April, 1924. The litigation relates to properties
originally owned by one Rajah Ajit Singh, who died on
the 18th of December, 1889, having devised and be-
queathed those properties to Rajah Partab Bahaduor
Qingh by his will dated the 6th of November, 1884.
Rajah Partab Bahadur Singh died on the 18th of June,
1921. '

The principal guestion for determination in the
present appeal is whether on the true construction of the
said will Partab took a life interest or an absolute interest
in the property devised by the said will.  The appellants
(who are the heirs of Raja Ajit Singh) claimed to be
entitled to the property in dispute in this appeal on the
footing that Partab took only a life interest under the
said will, and the respondents nos. 4 to 9, who are de-
visees or transferees of or from Partab, contend that
Partab took an absolute interest under the will.

The following pedigree shows the relationship of the
parties to the present litigation :

AUDHAN SINGH,

| 1 |
Sarabjit Sinsh fdied  Ajit Sinzth (died on  Bishnath Singh (died
belore the Mutiny and 18th Deeember, 1889, before annexation).

without issue). without issue).
|
] !
Bitla Bakhsh Sin ¢h (died on Deoman jul Singb (died in
2sth Apiir, 1903, March, 1892, leaving
three gong,
{
. [ I
Bukhdeo Sin :h (died Jagdeo Bingh, Partab Bahadur Singh
without 1889 on plaintiff {died on 18th June,
1st June 1893: (sinoe deceased). - 1921), reavinys- thres

widows, the 4th,
e , bth and Bth
i ~ | defendants, res-
Raghunuth La}l Aneant Prasad. Pondents,
Appellant No, 1. Appellant No. 2,
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The learned Chief Judge of the Chief Court of Dudh
has given an account showing how Ajit Singh acquired
the properties which he disposed of by his will. It is
therefore not necessary to reiterate the same. It is suffi-
cient to state that Raja Ajit Singh was a Talukdar of
Oudh and his name wag entered as such in the lists 1,
2 and 5 prepared under section 8 of Act I of 1869,

The said will contains 4nter alic the following
provisionsg :—

““As T have got no self-begotten son so according to the
powers given by the law of Government and under the cus-
tom prevailing in the province, I have to express my heart’s
desive by this will subject to some provisions and restrictions
given below in order that, on my death, according to my desire
this document may be acted upon without any dispute, viz.,
after my death my entire estate and property movable and
immovable already acquired by me or ucquired hereafter before
my death shall all vest in Lal Partab Bahadur Singh, son of
Sitla Balkhsh Singh, who, according to my experience, is very
competent and worthy man. and I trust he shall follow all the
religions principles of Hinduns and shall pass his whole life
in a good manner. Lial Partab Bahaduor Singh chall be my
heir and successor. The gaid heir after he has inherited me,
shall be bound to abide by all the following terms.”

The italics are for the purposes of this judgment.

Then follow various terms which the testator Ajit
said that the heix would be bound to follow. Clause 1
provides that the heir shall be bound to adhere strictly
to the Hindu religion. Clause 2 declares that the heir
shall Lave no power to transfer any immovable property
bequeathed under the will, and further declares that the
bequeathed Taluka entire and compact shall gradunally
descend to the successors of the legatee subject to the
restrictions laid down as hinding wnpon the legatee.

- Clause 3 directs that the legatee and his representatives

shall have no power to alienate the properties.  Clause 4
empowers the Tegatee to deal with the property acquired
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or plirchased by him from the income and savings of the
property bequeathed. Clauses 5 and 8 are of great im-
portance and are as follows :—

LN -4
’

5. If the legatee passes his period of life in accordance
with my desire then after his death this estate and property,
be it the lage acquired under sanad or obtained under a grant
made by British Government, shall according to the rules of
primogenitiure subject to the above provisions and the terms
of the sanad granted by (Government pass to the sucecessors of
the legatee without division and distribution under clauses 1,
2,3, 6 und 11 of section 22, Act T of 1869. But the heir also,
whoever he may be, shall be hound to abide by all these
provisions whatever may be the law,

8. TIn exccuting this will the clauses 4, 5, 7, 8, 9 and
10 of section 22, Act T of 1869 have heen purposely avoided
becatse the heart’s desire of the testator is solely this, that the
estate may remain with the male heirs of his sombansi family
and the above said clauses are quite contrary and ngainst this
desire.”’

Clause 7 declares that if the legatee or any of the
successors of the legatee accepts any other religion, giving
up the Hindu religion or contrary to the provisions of the
will, transfers the property bequeathed wholly or in part,
and in consequence thereof he is suspended under the
orders of the Government or by suit filed by the rightful
heir after it had been fully proved, then conditions of
provision 5 shall at once attach to the inheritance.

On the 1st of May, 1922, T agdeo Singh, who was
the brother of Partab and father of the appellants, institu-
ted the present snit in the Court of the Subordinate
Judge of Partabgarh, alleging that Partab-had only ac-
quired an estate for life under the will of Ajit Singh,
and that on his death the same passed to him (Jagdeo) as
the heir of Ajit Singh. Jagdeo died during the pendency

of this litigation leaving his two sons, who are the.

present appellants. The trial court as well as the Chief
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Court of Oudh, held that Partab acquired an absolute

Racmomare estate of inheritance.
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The appellants contended that in the earlier part of
the will the words ‘‘the properties shall vest in Partab’
and that ‘‘Partab shall be my heir and successor,”’ are
ambiguous and do not show any clear intention to create
an absolute estate in favour of Partab.  They further
contended that clause 5 shows a clear intention on the
part of the testator to create successive life estates in the
manner provided by that clause, and this construction,
they argued, is further borne out by a reference to clauses
1, 2, 3 and 7 of the will. Their contention, further, is
that successive life estates are bad except in cases where
such bequests are in favour of persons who are capable of

taking the interest as ‘‘purchasers’”” under the will

(Tagore v. Tagore (1), and therefore that Partab only
acquired an estate for life and on his death the estate
vested in the original plaintiff Jagdeo Singh.

The respondents contended that the words ‘‘property
shall vest in Partab,”’ and that ‘‘Partab shall be my heir
and successor,”’ are clear dispositive words conferring an
absolute estate in Partab, and that the subsequent
clauses, i.e., 1, 2, 8, 5 and 7 are merely conditions sub-
sequent which are repugnant to an absolute estate and
must therefore be rejected.

Attempts on the part of a testator in India to restrict
~devolution of properties which he bequeaths to a legatee
absolutely and to prevent alienations of such properties
are quite common, and wills containing such provisions
have often come up for decision before the Board. The
question for determination has always been whether there
are dispositive words’ creating an estate of inheritance,
in the first instance: and, if so, whether the subsequent

restrictive clauses are sufficient to displace the effect of
(1) (1872) L. R. T. A., Supp. 47, 66.
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suckr dispositive words or whether such subsequent claus-
es are merely repugnant to the absolute estate. (Bhaidas
Shivdas v. Bait Gulab (1).

A large number of decisions were cited both by the
appellants and the respondents, but they are useful only
in so far as they lay down the principles of law which
have to be observed in constrning the present will.

Their Lordships of the Judicial Committee in
Sasiman Chowdhurain v. Shil Narayan Chowdhury (2)
said :—

“Tt is always dangerous to construe words of one will by
the construction of more or less similar words in a different will
which was adopted by a cowt in another case.”

The rule of construction embodied in section 82 of
the Succession Act of 1865, which applies to this will,
is that where property is bequeathed to any person, he
is entitled to the whole interest of the testator therein
unless it appears from the will that only a res’oucted n-
terest was intended for him.

The other rule of construction embodied in section
74 of the Succession Act and also applicable to this will,
s ‘‘that the intention of the testator is not to be set aside
because it cannot take effect to the full extent, but effect
is to be given to it so far as possible.”” Cases are not
rare in which a court of construction finding that the
whole plan of the donor of the property cannot be carried
out, will yet uphold that part of it which gives effect to
paramount intention of the testator rather than hold
that the will should fail entirely.

The question therefore is what was the paramount
intention of the testator as expressed in this will. Read-
ing the will as a whole, it appears that the testator’s
primary intention was to benefit Partab and his branch
of the family. The testator further did not intend his

@) (1991) I. L. R., 46 Bom., 153: 2) (1921) I. L. R., 1 Pat,, 805, 311+

I. R. 49 I, A. 1. T.. ROA9 T A 25, 32
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immediate heir and the latter’s branch of the famiiy to
have any interest in the estate. ~With that view he made -
Partab his heir and successor.

Now, a male heir when he inherits takes the estate
absolutely, and it seems to their Tordships that the
testator intended that Partab should have the same in-
terest as if Partab were his real heir.

Their Lordships are of opinion that the words in
the will “‘that the estate shall vest in Partab”
and that he shall be the testator’s ‘‘heir and
successor’’ are clear dispositive words creating an abso-
Jute estate of inheritance in Partab, and they ave further*
of opinion that the various clauses referred to above
which were to come into operation after he had so in-
herited, must be regarded as an attempt to impose re-
pugnant conditions upon the estate so created and are,
therefore, void.

Their Lordships, therefore, hold that Partab ac-
quired an absolute interest in the estate.

Their Lordships, llowever, are of opinion that the
difficulty in the construction of this will has been caused
by the language used by the testator himself, and they
think that the costs incurred by all parties in this litiga-
tion in all its stages should come out of the estate. The
respondents between themselves will be entitled to one set
of costs. : ) ‘

Their Lordships will accordingly advise His Majesty
that this appeal and the suit should be dismissed, but
that the costs of the appellants and one set of costs for
the respondents should come out of the estate.

Solicitors for appellants : Barrow, Rogers and
Newill, -~ -

- Solicitors for respondents; Solicitor, India Office;
H. S. L. Polak.
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FULL BENCH.

Before Mr. Justice Wagzir Hasan. Acting Chief Judge. Mr.
Justice Gokaran Nath Misra and Mr. Justice 4, G. P.
Pullan.

JAT NAND awp oTHERS (DREFENDANTS-sPPRLLANTS) o. MU-
SAMMAT PARAN DEI (PLAINTIFR-RESPONDENT).*
Hindy  lnw—Joint Hindu family—Maintenance—Widow's
right to maintenanece in « joint Hindu family against her
husband’s brother obtaining by inheritance or surpivor-

ship the self-acquired property of her father-in-law.

It is now the accepted principle of Hindu law that where
a self-acquired property of a father has been inherited by his
sons, it becomes their duty to support the widow of one of
their brothers, who has died in the life-time of the father and
that this liability exists wheve the property goes into the
hands of the sons sither by inheritance or by survivorship.
“Janki v. Nand Ram (10, Adhibai v. Cursandas Natha (2),
Kamini Dassee v. Chandra Pode Mondle (3), Devi Persad v.
Gunwanti Koer (1), Siddessury v, Janardan Sorker (5),
Yamunabai v. Manubai (6), Rengammal v. Echammal (7),
and Swrampalli Bangaramma v. Swrampalli Brambaze (8),
relied on. Khetramani. Dasi v. Kashinath Das (9), Suvitribar
v. Luzimibai (10), Ganga Bei v, Sitarem (11), EKalu v.
Kashibai  (12), Musammat Hema Kooeree v. Ajoodhya
Pershad (13), Musammat Lolti Kuar v. Ganga Bishan (14)
and Rajjomoney Dossece v. Sibehunder Mullick (15), veferved
to.

The case was originally heard by a Bench of two
Judges who referred it to a Full Bench for decision.
Their order of reference is as follows :—

Hasan, A. C. J. and Pornaw, J. :—At a previous

hearing of this case we remanded a certain issue of fact

*Gecond Civil Appeal No, 253 of 1928, against the decree of Saiyed
Asghar Hasan, Distriet - Tudge of Gonda, -dated the 18th of April,” 1928,
deereeing the plaintiff’s claim.

(1) (1889) 1. L. R., 11 All., 194. (2) (1881) I. T1. R., 11 Bomn., 199.
(3). (1890) 1. L. R., 17 Cale., 873: (4y 1895) I, T.. R., 22 Cale., 410.
(5) (1902) T. L. R., 29 Calc., 557.. -~ (6) (1809) 1. 1., R, 23 Bam,, 608.
(7)) (1899) I. L. F., 22 Mad.,~805; - (8) (1908) T. T.. R., 81 Mad., 988,
(9) (1828} - 2 Bengal L. R., 15. (10} (1878Y-T. T.. R.. 2 Bom.. 573.
(1) (IR78Y I, T. Ri; 1 AN..-170. (12) -{1R83)- T, L. R.,.7 Bom., 127.
(18) (1875) 24 W, R., 474. 14 (1*75) -7 N. W. P, H. C..R,
(15) 2 Fyde, 708, 261. ' .
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