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Before Mr. Justice Wazir Hasan, Acting Ghrej Jvclge and - 
Mr. Justice A. G. P. Pullan.

G -A J E A J  S I N G H  and o t h e r s  (P .la in t i f f s -a p p b lla n t s )  v .
_ M A H E A J  .M U N N IT  L A L  (D e p e n d a n t -r e s p o n d e n t ).'^ 

Interest—Mortgage partly usufructuary and partly simple—- 
Term of mortgage fifty years— Interest at 1 2  per cent, 
simple, if to he regarded to operate as a clog- -Deed of fur­
ther charge—Interest at 24 per cent, per annum com- 
poundahle with half-yearly rests. vJwther hard and un- 
consdonahle.
Where in a deed of rnortgao'B the term fixed was fifty 

years and 'the Tnortga,gee was to take the iisufnict in part pay­
ment of the interest and the balance of the interest at the 
contractual rate of 1 2  per cent, was to accumulate, held, that 
as the mortgagor was a shrewd business man and had by the 
mortgage released his other property, of a previous encum­
brance so the provision of the rate of 1 2  per cent, per annum, 
simple interest, which was a very reasonable rate, could not 
be regarded to operate as a clog on the equity of redemption 
although the interest after accumulation for fifty years may 
amount to more than the market-va.lue of the property.

But where in the deed of further charge the rate of inter­
est was 24 per cent, per attnum compoundable with six- 
monthly rests so thâ t the .interest on Rs. 98 the principal 
amou.nt of the deed at the end of fifty years, the term annex­
ed to that deed also, would amount to over 2  lacs, that
the term as to the rate of interest .having-regard to the further 
term of fifty years was certainly hard and luicoiiscionahle and 
the mortgagee was. in the ch’cumstances entitled to interest 
only at 1 2  per cent, per annum compoundable yearly.

Messrs. R(ulha Krishna B. K. Bhargawa, ioT 
the appellants.

Messrs. A. P. Sen and S. G. Das, tor the respond­
ent.

liA S A N v  A.(3.J, and PxjiiLAN , J. •.—-This is a plaint­
iffs’ appeal from the decree of the Additional Subordi­
nate Judge of Sitapur, dated the 18th of ISFovenaber,

*Firet Civil Appeal No. 58 of 1928, against the decree of Shjam 
Manohar Nath Shargha, Additional Subordinate Judge of Sitapur, dftted 
tl).$ 18t]fi of November, 1927,

S.



1929 1927, arising out of a claim for redemption of a mort- 
SiNCH dated the 17th of June, 1886, in respect of '̂certain

V. zamindari shares in two villages of Para and Baherwa
MtfStf in the district of Sita.pur. The person who executed

the mortgage just now mentioned was one Munnu Singh. 
Munnii Singh has since died and the fii’st two plaintiffs

Hasan, Gajraj Singh and Siiraj Bakhsli Singh are his sons and
''̂ PuUan, T.̂  the third plaintiff Gaya Bakhsh Singh minor is his

grandson, being tlie son of a deceased son of Muniru
Singh called Haribar Bakhsh Singh. There are three 
more plaintiffs in the suit and tliey are tlie transferees 
from the first two plaintiffs having obtained a- mortg îge 
from them in respect of the pro])ei'tiV noAv in suit. The 
mortgag'e is partly usufructuary and partly simple. The 
sole defendant Mahraj Munnu Lai is the son of the origi­
nal mortgagee Mahraj Debi Din. The money borrow­
ed under the mortgage in suit was a sum of Es. 5,500. 
The usufruct of the mortgaged property, when it came 
into the possession of the mortgagee, was to be appro­
priated towards the payment of part of the interest on 
the sum borrowed. Otlier part of the intei-est was to 
accrue and accumulate till it could be paid at the time 
of redemption. The term for which tlie mortgage was 
to subsist was fixed at fifty years certain.

On the 25th of May, 1893, Munnu Singh further 
borrowed a sum of Es. 98 from the mortgagee Debi Din 
and agreed to give interest thereon at the rate of 2 per 
cent, per mensem compoundable with six-monthly rests. 
The repayment of the sum thus borrowed was again se­
cured by hypothecating the same property wdiich was 
mortgaged under the earlier deed of the 17th of June, 
1886, It was further provided that all the terms of the 
mortgage of the la,st-mentioned date were to form part 
of the new transaction of loan evidenced by the deed of 
the 25th of May, 1893.

On the 25th of MFay, 1893, Munnu Singh further 
years had not expired, but in th© course of the progress
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of it in the court below the defendant agreed to allow
redemption and the matter was not reopened before ns. gajraj
The suit has, therefore, been treated as a valid claim for 
redemption of the mortgage of the 17th of June, 1886, 
and also of the further mortgage of the 26th of May,
1893. It may be mentioned here that in the plaint the 
plaintiffs-appellants altogether ignored the existence of Hasan, 
the mortgage of the 25th of May, 1893. The controversy 
in respect of tlieir liability to discharge the debt due 
under that mortgage only arose when the defendant 
claimed that redemption could not be allowed without 
the plaintiffs satisfying the mortgage of the 25th of May,
1893. When the plaintiffs came to file their replication 
in answer to tliis claim of the defendant they denied the 
execution of the mortga,ge, its validity and binding effect.
In this state of pleadings an issue Avas raised and tried 
as to the mortgage of the 35th of May, 1893. The trial 
court has found the execution proved.

Several issues were raised between the parties in 
the suit out of which this appeal has arisen hut they have 
all been abandoned now, «nd the decision of the court 
below in respect of these issues hiis'been accepted before 
us in the arguments both on the side of the appellants 
and of the respondent, except as to matters which we shall 
now state and on which we have to j^ronounce our judg­
ment. On the side of the appellants the only argument 
addressed to ns is that the rate of interest which has been 
alloAved by the lower court in favour of the mortgagee 
in respect of the loan of Bs. 5,500 under the mortgage 
of the 17th of June, 1886, should not have been at the 
contractual rate of 12 cent, per annum, but that it 
should have been reduced for either of the two reasons:
(a): that the property mortgaged was joint Hindti family 
property and Munnu Singh as manager of the fainily ex­
ceeded his authority in agreeing to pay interest at that 
high rate; and (fe) if the property mortgaged was not



1929__ Hindu family property then the rate of interest
Gajba,t acted as a clog on the exercise of the right of redemption

in the circumstances of the case and therefore it should 
Munnû  have been reduced. On the side of the respondent'ob- 

jection is taken to the reduction of the rate of interest as 
provided for by the deed of further charge, dated the 25th 

Rasan, of May, 1898. The lower court has allowed interest to
^̂ ruiian defendant-respondent at the rate of 12 per cent, per

annum coinpoundable annually. The perusal of the- 
memorandum of appeal and of the petition of cross-ob­
jection will disclose that besides the points which we have 
stated in this paragraph there were several other objec- 
tioDs raised against the decree of the lower court, but 
they were all expressly abandoned before us.

The first qnestion for determination in the appeal, 
therefore  ̂ is as to wlietlier the mortgaged property is the 
property belonging to the joint family or it is the self- 
acquired pro])erty. of the mortgagor only. The learned 
Subordinate Judge has held tliat it is of the latter charac­
ter and we agree with him. Tliis property was acquired 
by Munnu Singh under a decree of court, dated the 9th 
of September, 1879 in a claim for pre-emption, (exhibits 
A5 and A6 the judgment and decree respectively). The 
decree was made subject to the payment of Es. 3,787-7-3 
till the 15th of November, 1879. -The decree shows that 
the plaintiff Munnu Singh incurred an expenditure of
Es. 645-12-0 in prosecuting the suit for pre-emption.
To this sum of money should be added the sum of Es. 99 
in lieu of which M'unnu Singh purchased the right of 
pre-emptioiv under the deed of the 30th of April, 1879 
(exhibit A3). It is argued tliat for this sum of money he 
must have drawn on the family funds and if that is so it 
must be held that the family funds contributed to the ac­
quisition of the property and that the property was, 
therefore, joint family property. But as the learned Sub-; 
ordinate kludge rightly points out the property in the
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possession , of the family did not yield more tliaii 1929

Es. 58-11-6 profits a year. The whole family lived on q-ajhaj
this amount of profits and there was no other source of Singh
income at the time. It is, therefore, highly improbable 
that the family funds contributed the sum of money L a l .

which Munnu Singh had to spend in acquiring the pre­
empted-property. The evidence on the record unmistak- Hasan
ably leads to the inference that Munnu Singh must have 
borrowed money to the extent of about Es. 750. It ap­
pears that with a view to provide himself with funds for 
the purpose of satisfying the pre-emption decree Munnu 
Singh mortga,ged the pre-empted property before posses­
sion was obtained on the 7th of November, 1879 (exhibit 
A14) and thereby obtained a loan of Es. 5,000. We ag­
ree with the learned Subordinate Judge that this amount 
of Es. 5,000 was borrowed for the purpose of paying the 
sum of Es. 3,987-7-3 in court towards the pre-emption 
decree and the rest to re-pay the debt which Munnu Singh 
must have incurred for the pnrpose of buying the right 
of pre-emption and fighting the suit to enforce that 
right. The fix'st line of argument therefore fails. We 
are of opinion that the second line of arguinent also fails.
In support of the argument stress was laid on the provi­
sion contained in the mortgage of the 17th of June, 1886, 
to the effect that that portion of interest, which was not 
to come out of the usufruct was to accumulate for a peri­
od of fifty years and at the end of that period of time it 
would have SAvollen to a figure much larger (about 
Es. 30,000) than the market-value of the property mort­
gaged. Having regard to all the other circumstances of 
the case we do not think that the said provision is a clog 
on the equity of redemption and the plaintiffs should be 
relieved of it. As the learned Subordinate Judge says 
Munnu Singh Ava,s a man possessed of shrewd business 
capacity. By executing the mortgage in suit he elfected 
the release of half of the share in the village of Para and
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;îg29 whole of the share in the village of Inayetpur from the
earlier mortgage of the 7th of November, 1879, for his 

SijiGH own benefit. We have ah'eady said that the condition of 
Mahraj the term of fifty years has been withdrawn by the niort-

gagee. It is further to be noted that the rate of interest 
is only 12 annas per cent, per mensem simple. This in 

^ itself was not unreasonable at all. Further it appears 
,4, c. J. and from the evidence on the record that in lieu of that por- 

Puiian, J. interest which the mortgagee was to receive from
the usufruct of the property at the contractual rate of 12 
annas per cent, per mensem simple he could get, having 
regard to the usufruct of the mortgaged property in the 
year 1886, interest only at the rate of 6 annas 7 pies per 
cent, per mensem. The appeal, therefore, fails and is 
dismissed with costs.

We'now come to the point raised by the respondent 
as to the reduction of the rate of interest in I’espect of 
the mortgagee’ s claim under the deed of further charge,. 
dated the 25th of May, 1893. We already know that the 
term of fifty years was also annexed to the mortgage of 
the 25th of May, 1893. The sum borrowed under this 
mortgage was only Rs. 98 and the interest on this was 
charged at the rate of 24 per cent, annually with six- 
monthly rests. At the end of fifty years the mortgage- 
money would amount to over two lakhs of rupees. The 
term as to this rate of interest having regard to the fur­
ther term of fifty years was certainly hard and uncon­
scionable. We agree, therefore, with the learned Sub­
ordinate Judge that in the circumstances the mortgagee 
is only entitled to interest at the rate of 12 per cent, per 
annum annually compoundable as the reasonable rate of 
interest. The learned Subordinate Judge has awarded 
to the mortgagee money due on the deed of the 25th of 
May , 1893, at that rate of interest and we see no Justifi- 
eation fox interfeTence with the decree of the learned 
Subordinate Judge. We accordingly dismiss the cross-
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objection also with costs. A fresh decree under order 1929
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XXXIV, rule 2 of the Code of Civil Procedure shall be Gajeaj
prepared in this Court in terms of the -decrcc of the lower 
court allowing a period of six montlis to the plaintiffs 
from the date of the decree of this Court. Lal.

Appeal dismissed.
II as an,

PRIVY COUNCIL.
________  Pullan, J.

PvAJA. PATESHW ARI PABTAB NAEAIN SINGH, s in c e  p. g. 
DECEASED (PLAINTIFF) D.  SITA EAM AND OTHERS ( D e -  ,
FEND a n t ) AND OONNEGTED APPEALS.'*' ---------------------

[On Appeal from the Chief Court of Oudh.]
P. C.-Appeals nos. 29, 30, 31 o f 1928.

Oudh x^ppeals nos. 18, 19, and 20 of 1927.
Pre-emption—■Wawer of right of pre-emption— Offer to sell 

declined—Absence of notice of intended sale— “ Village 
Gommunity''— Oudh Latos Act (XVIII of 1876) sections 
7, 9 and 10. . ‘ ‘
In 1872 the Grovernment granted to a single grantee a' large 

tract of waste land which was later constituted a sej)arate 
■village. On the grantee’s death the village passed to his 
devisees who resided in England. Through their local agent 
they offered the village for sale divided into blocks at fixed 
prices. The appellant having purchased a block and register­
ed the conveyance claimed to pre-empt under the Oudh 
Laws Act 1876 section 9, other blocks, which had been pur­
chased b3 ’̂ ‘ fche respondents severally under agreemeuts com­
pleted at a later date. It appeared that the appellant know­
ing the fixed prices had definitely told the vendors’ ag’ent that 
he did not wish to buy any other block, and that he had 
acquiesced in an oral agreement already made for the sale of 
some of the blocks to one of the respondents.

Held that if the appellant had a right to pre-empt he 
had waived it by his conduct, even though .no formal notice 
of an intention to sell was given under section 10 of the Act.
Bhagwat Singh y. Sai/yad Ncizif H followed iti, Bank
of Upper India (2) and Hanuman
Singh y. Adiya Prasa.d (B) approved,

^Present: Lord BLANEaBTTRGS, Lord T o t o in , Lord T han ke bto n , Sir 
G eorge L o w n d e s  and Sit B inox> M it t e b .

(1) (1902) 5 Oudh Cases, 395. (2) riQO?) 10 Oudh Cases, 257.
(S) (1919) 22 Ondli Cases, 323.
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