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X928with m view to acquire or to divest themselves of such a 
jurisdiction the courts of revenue must in the very nature 
of thing’s decide the question if it is raised as to whether I'-̂ chhman. 
the subject-matter of resumption retains the character 
of a grove or not. It further follows that the courts of Mism, J, 
revenue must be deemed to be possessed of jurisdiction to 
decide the issue just now mentioned. Therefore the find
ing of the court of revenue in the present case that the 
land in question no longer retains the character of a grove 
is a finding of a court possessed of exclusive jurisdiction 
in the subject-matter of this litigation and is conclusive.

B y  t h e  C o u r t  :— The appeal is allowed, the order 
of remand passed by the learned Subordinate Judge is set 
aside and the plaintiff-respondent’ s suit is dismissed with 
costs in all three courts.

Appeal allowed.

APPELLATE CIVIL.

Before Mr. Justice Wazir Hasan, Acting Chief Judge and
Mr. Justice GoMran Nath Mism. 1928.

N o v e m b e r ,  J.9
AJODHIA P E  AS AD a n d  a n 'o t h b e  ( P l a i n t i f f  s -a p p e l -  

LANTS) V,  LAKHPAT AND OTHERS (DeFENDAN TS- 

BESPONDENTS).*

United Promnees Land Revenue Act (H I of IQOl), sections
110, 111, 112 and 233(7c)'—Partition of mohsils~-~Party to 
a partition, ivhether can oliallenge the accuracy of parti'- 
tion—Perfect and Imperfect partitions—Decision on a 
question of title in partition proceedings, how far hind- 
ing—Partition of several mahals or a single inahal or por
tion of a mahal, effect of.
Once a particular sliare is allotted to a, party during the 

course of partition proceedings it is not open, to any person 
( l̂ioV^as a party to those partition proceeding's to challenge

* Second Civil Appeal No. 163 of 1028, against the derTce of S. Rhaiikat 
Husain, Additional Sabordinate Judge of Gonda, dated tlie 25tti of February,
L928, modifying the decree of Girja Shankar, Munsil of Tarabgunj, dated tlje 
)Oth Noyemher, 1927 .



_______ the accuracy of siicli an award since suclj objectiont' would
a.todhia alter the distribution effected at the time of partition. In  
I easad  ̂ there is no difference under the provisiong of the

Lakhpat. United Provinces Land Revenue Act (III of 1901) between
the case of a perfect and imperfect partition and all questions 
of title, whether expressly or impliedly decided dunng the 
course of partition proceedings, are l)inding upon all co
sharers who are parties to the partition proceeding's whether
tile partition relates to several m a h q l s  or one single malial

or to a portion of o n e  malial. R a g l m h u r  v, Tulsi R a m  (1), 
S h i m n  K u a r  v. FateJi S i n g h  (2), and BaijnatJi S i n g h  v. Uajyii 

S i n g h  (3), followed. G h o k h e y  S i n g h  y . Jote S i n g h  (i), dis
tinguished.

T h e  case was originally heard by B t s h e s h w a r  

N a t h  S r i v a s t a v a , J., who referred it to a Bench for de
cision. His order of reference is as follows : —

S r i v a s t a v a , J .  :—This appeal arises out of a 
suit brought by the plaintiffs to recover possession 
of their share in certain property which had ’been 
redeemed by one of their co-mortgagors, Sita 
Bam, on payment of, tlieir share of mortgage-debt. The 
original mortgage was executed on the fitli of June,
1925, by three persons, namely Padaratli, fa.Wier of the 
plaintiff ISlo. 1, Musammat Baryari, plaintilT No. *2 and 
one Eamsiikh. Ranisnlvh died issnelcss in Jnly, 1919. 
The plaintiffs claim to have received a share in the in
heritance of Eamsnkli under a family arnmgenient be
tween them and Sita Ram, who was admittedly the sole 
lieir to the estate of Bamsukli. The plaintiffs, therefore, 
claimed possession not only of the share to which they 
were entitled in their own right blit also of the share 
which they claimed through Banisuldi. The plaintiffs 
so far as one of the items of property in suit is con
cerned, namely a share in makalljaM) relied also upon 
a partition of the said which had been made by 
tlie revenue courts in 1922 and claimed that the share
, (1) (1915) 13 A. L. J., 548. (2) (1921) 24 0  . 0 ., 268.

(3) (1925) 12 0, L. J., 571, (4) ‘(1909) L, R., 36 I. A., 3,
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allotted to tliem'at tlie partition which included the share 1928.

which they claimed through Ramsukh could not be p̂haSd 
questioned in the present suit. ,

. , I L a k h p a t.The learned Munsif of Tarabganj, who tried the 
suit, accepted the plaintiffs’ contention and decreed the 
claim except as regards one plot in respect of which the 
plaintiffs had failed to prove their share. On appeal 
the learned Additional Subordinate Judge of Gonda has 
disagreed with the opinion of the trial court as regards 
the effect of the partition Avhich took place in 191̂ 2 and 
held that the plaintiffs are not entitled to the share which 
they claimed through Ramsukh. The point requiring 
determination in this appeal is as to the effect of the 
partition on the shares of the parties.

In order to appreciate the matter in controversy it 
is necessary to state a few facts relating to the partition.
On the 20th of March, 1923, an application for imper
fect partition of ma/̂ aZ Lalai was made by the planitilfs 
and certain other co-sharers. In this application the
plaintiffs stated the extent of the share owned by them
and admitted!y  ̂this share included the share claimed by 
them through Ramsukh. On the 27th of June, 1923, an 
objection was made by Sita Ram and another co-sharer 
Nageshar in which they questioned the correctness of

■ the plaintiffs’ share as entered in the hhewat and in the 
application for partition. They asked for an opportu
nity to have the matter decided by the civil court or 
failing it requested’ the revenue court to decide the ques
tion itself. This objection was rejected on the 3rd of 
August, 1923, on the ground that it was barred by time.
So the partition proceeded and three paitis were formed, 
two of which are owned by the plaintiifs and the third 
by Bita Ram and his co-sharers. The learned Addition
al SubGrdinate Judge relying on an observation of their 
Lordships of the Privy Council in Gholi^ey Bmgh v.
Jotc Singh (1) on the decision of a single Judge of

(1) (1909) 12 0. G., 288 (292).
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. this Court in Phidjhari v. Har Prasad (1) held that the 
determination of the question i:egarding the correct 
share of the parties is not barred by the partition pro
ceedings because such determination would not affect the 
shares of any persons other tban the parties to the liti
gation. This view of the court below is challenged by 
the learned Counsel for the plaintiffs. He maintains 
that once a partition has been made by the revenue court 
and certain shares have been allotted to each of the 
parties to the partition any subsequent adjudication by 
the civil court determining the shares contrary to the 
partition necessarily affects the partition and is there
fore barred by the provisions of section 238(AO of the 
Land Eevenue Act. He seeks to distinguisli the two 
cases relied on by the lower court on the grouad that the 
facts of those cases were quite different. Tiie learned 
Counsel for the respondents, on the other hand, sup
ports the decision of the court below on the ground that 
the words used in section 233(/v) are “ Partition or union 
olmahals.’ ’ He lays empluxsis on the use of the word 
mahals in the plural and argues that tliQ har of section 
2‘63{k) applies only in those cases in which there is a 
partition of a village or mahal into several mahals. As 
a corollary from this he further contejids that this 
clause has no application to a case in ŵ hich there has 
been only an imperfect partition resulting in the forma
tion of separate and no separate mahals have come 
into existence. He has ably contended timt the observa
tion of their Lordships of the Privy Council relied upon 
by the lower court and the view taken in P/ndjhari 
Har Prasad (1) can be explained only on the construc- 

. tion of the clause contended for by him.
The parties admit that there is no decided case ih 

which the point has been distinctly raised or decided. 
I am of opinion that the question raised in the appeal 

, (2) (1926)3 0 . W.  N.,18l (184), '



193S.
is of considerable importance and it is desirable tliat 
there should be an authoritative decision on the point pkasad 
by a Bench of two Judges. I, therefore, certifj  ̂ accord- lakhpat. 
ingly under section 14- of the Oudh Courts Act.

Mr. Aditya Prasad, for the appellants.
Mr. Haider Husain, for the respondents.
Misra, J. :—This is a second appeal arising out of 

a suit brought by the plaintiffs-appellants to recover 
possession of their share in certain property which had 
been redeemed by one of their co-mortgagors and the dis
pute in appeal relates merely to the amount ol the share 
which they are entitled to recover.

The facts of the case are that on the 5th of June,
1915, a mortgage was executed by three persons namely 
Padarath, father of plaintiff No. 1, Musammat I3ariari, 
plaintiff No. 2 and one Ramsuldi, in favour oE one Ram- 
path for a consideration of Es. 225. The mortgage was 
one with possession. Eamsukh died and his heir-at-laAV,
Sita Ram, wdio was defendant No. 1 in the present 
case, redeemed the entire mortgage. Although Sita 
Ram was the heir-at-law of Eamsukh yet it appears that 
the mutation of names in respect of the property left by 
Eamsukh was not exclusively made in favour of Sita 
Ram but a portion of the property Avent to the plaintiffs- 
appellants as ŵ ell, in whose favour mutation was grant
ed to that extent. The plaintiffs now claim redemption 
of the share to the extent that is to be found entered 
in their name in the khewat. We may also state that 
the share entered in the Avas subsequently main
tained in an imperfect partition of mahil Lalai, village 
Pui'ai ■Brahmachari, hamlet of Wazirgani, district 
Gonda, eft’ected in the revenue courts in the year 1923- 
24.

The main defence put forward by the defendants- 
respondents, who are the heirs of Sita Ram, is to the

VOL., IV.] luckMow sm iss . 29§
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. effect that the entry in the khcivat was erroneous since 
being the nearest heir of Samsukh was en- 

 ̂ titled to his entire property, and tliat the plaintiffs-ap-
pellants were not entitled to any share therein.

The reply urged by the plaintiffs-appellants to this 
contention raised on behalf of the defendants-respondents 
was to the effect that this defence was not open to the 
defendants-respondents inasnKich as the share entered 
in the kheioat had been confirmed by the aforesaid par
tition whch must be deemed to have settled finally the 
title of the parties in respect of the share so entered.

The learned Miinsif of Tarabganj who tried the 
case held that after the partition of 1923-24, by virtue of 
which the, plaintiffs had been allotted the share of which 
they claimed redemption in the present suit, it was not 
open to the defendants-respondents wdio were parties to 
those partition proceedings through their predecessor in 
title Sita Earn to deny the plaintiffs’ title to a share in 
the property. In that view of the ĉase he gave a decree 
for the entire share claimed by the plaintiffs as will ap
pear from his decree, dated the 20th of November, 1927.

On appeal the learned Additional Subordinate Judge 
of Gonda has taken a different view and has given the 
plaintiffs a decree only in respect of that share which 
ŵ as their personal property and has dismissed their suit 
in respect of the additional share which had been allot
ted to their name after the death of Bamsukli and m res
pect of which their claim had been confirmed at the time 
of partition. The result was that he decreed redemp
tion to the plaintiffs of only a portion of the property 
claimed subject to the payment of a proportionate sum of 
money. This was the order embodied in liis decree, 
dated the 25th of-February, 1928.

The plaintiffs have now appealed to this Court and 
originally the case came on for hearing before a single

296 the INIDIAf̂  LA.W RUPOHTS. [vOf., IV.



VOL, IV . 1 LUCKNOW SE R IE S. 297

1928,

Misra, J.

Judge* of this Court who has referred it for decision to 
a Bench of two Judges. The case has now been laid

us- L .™ .
The case has been argued at great length and we 

have come to the conclusion' that this appeal must be 
allowed and the decree passed by the learned Munsif 
must be restored. We now proceed to give our reasons 
for our decision.

It appears that on the 20th of March, 1923, plaint
iffs-appellants liled an application in the revenue court 
for an imperfect partition of mahal Lalai, named above, 
and prayed that a 7 annas odd share which was entered 
opposite their names in the I'liewcit should be separated 
from the rest of the mahal (vide exhibit 15), On receipt 
of this application for partition, the revenue courts 
issued a proclamation calling upon all the recorded co
sharers including Sita Earn, who was one of them, to 
appear and to file any objections which they might deem 
necessary to make. The date fixed in the proclamation 
for making objections was the 21st of May, 1923 (vid-e 
exhibit 20). On the date fixed, namely, the 21st of May,
1923, Sita Ram filed an objection but never raised any 
question of title which he seems to have subsequently 
raised. In the objections then filed he admitted the title 
of the plaintiffs to the extent of the share entered in the 
kheioat but praĵ ed that jiaUis should be formed on par
tition in a particular way (vide exhibit 16). Ihi the 22nd 
of May, 1923, an order was passed by the revenue coui't 
that the pattis should be prepared in accordance with 
the kheivat as desired by the applicant (vide exhibit 17).
It appears that subsequently on the 27/28th of June,
1923, Bita Ram filed another objection in which one co- 
sharer also joined with him. In that objection he chal
lenged the accuracy of the entry in the lihewa^ (mde 
exhibit 19). The reyenue court rejected the secohd ob
jection oii the 3r^ of August, 1923  ̂ on the ground th^
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■ it had been filed too late. The partition then pimeeded 
eind three pattis were formed, two of which are owned 
by the plaintiffs and a third was owned by Bita Kam. 
On the 23rd of June, 1924, Thalnir Sardar Bingh, De
puty Commissioner, confirmed the partition wdiich 
awarded to the plaintiffs the share equivalent in extent 
to what was entered opposite their names in the muta
tion proceedings.

It is urged in appeal before us on behalf of the 
plaintiffs-appellants that the defendants-reapondents can
not now be alloAved to urge an objection which would 
reduce the share allotted to them at the time of partition 
and section 233(/f) of the United Provinces I'jand Reve
nue Act, 1901, was relied upon for the purpose. Several 
decisions of this Court as well as of tlie late court of tlie 
Judicial Commissioner of Oudh and also of the Allah
abad High Court have been relied upon by the plaintiffs- 
appellants in support of the proposition that once a par
ticular share is allotted to a party during the course of 
partition proceedings it is not open to any person who 
was a party to those partition proceedings to challenge 
the accuracy of such an â ^̂ ard since such ol)jections 
would alter the distribution effected at the time of par
tition.

On belialf of the respondents it is contended that 
since the partition was only an imperfect one and since 
one single malial liMl been partitioned into several pattis 
the provisions of section 233(^) could not apply.

We regret we cannot accept either of the conten
tions of the respondents and must hold that the objec
tion raised on behalf of the plaintiffs-appellants nmst 
prevail.

As to the first objection, we must point out that the 
coiitention- embodied therein receives no support what
ever when we refer to section IOC) of the United Prov
inces Land Beven^e Act (III of 1901). When we refer
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19'J8,to tb^t section we find that partition has been defined 
to mean a division of a ■maJial or of a pait of a mahal 
into two or more portiona each consisting of one or more  ̂
shares. It is laid down that in the case of ' ‘imperfect 
partition”  the several portions remain jointly responsi
ble for the revenue assessed on the whole ma/ml whereas  ̂
in the case of a ' ‘perfect partition’ ' the whole mahal m 
divided and the several portions hecome separate mahals 
each severally responsible for the revenue distributed 
thereon. It is laid down in the same section that the 
procedure prescribed in chapter VII, in which the sec
tion finds its place, shall be followed in all partitions 
whether imperfect or perfect unless it is otherwise ex
pressly declared. Eeferring to section 111, which is- a 
section of the same chapter laying down the procedme 
which is to be followed by the revenue court when any 
objection is raised before it by a recorded co-sharer 
which involves a question of proprietary title which has 
not been already determined by • a court of competent 
jurisdiction, we find that the procedure prescribed is that 
the revenue court may either decline to grant the appli
cation for partition until the question raised has been 
determined by a competent court or may require any 
party to the case to institute within three months of the 
date of its order a suit in the civil court for the determi
nation of such question or may itself proceed to inquire 
into the merits of this objection. Section 112 further 
provides that all decrees passed by the revenue court, 
when it chooses to decide itself the question of proprie
tary title raised in the objection, shall be held to be equi- 
valent to a decree of a civil court and shall be final be
tween the parties unless appealed to the higher authori
ties. It would, therefore,. clearly appear that all tlie 
orders which relate to the question of title and are pass
ed by a revenue court, if it chooses to pass stich an order, 
must be considered to be binding upon the parties whether

20oh.
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ill tlie course of tlie said partition proceedings the 
'feaSd partition effected is imperfect or perfect. It was argued 

oil behalf of tlie respondents that no such decision has 
been arrived at in this case by the revenue court. This 
argument cannot be a-ccepted inasmucli as a. party to a 
partition proceedings if he does not choose to file any 
bhjection raising the question of proprietary title at the 
proper time and his objection is consequently dismissed 
must be deemed to have raised the question and got an 
adjudication thereof adversely to himself.

It, therefore, appears to us to be clear that under 
the provisions of the United Provinces Land Eevenue" 
Act (III of 1901) there is no difference so far as the 
point before us is concerned, between the ca.̂ e of a per- 
lect and imperfect partition. We are supported in this 
view by a decision of the Allahabad High Court reported 
in Raglvubar \, Tiilshi Ram (1). It was held by 
Cham ier , J . in that case that the provisions of sections 
110, 111 and 112 of the United Provinces Land Revenue 
Act (III of 1901) applied to imperfect partitions as well 
and the rule laid down by the various authorities that 
where a decision relating to a question of title has been 
either expressly or impliedly arrived at during the 
course of partition proceedings, it is no more open to 
any party thereto to challenge that decision subsequent
ly, applies to cases both of perfect partition as well as 
imperfect partition.

The law relating to the effect of partition proceed
ings has been veiry clearly laid down in a recent decision 
of the late court of the Judicial Commissioner of Oudb re
ported in Ba-ijnaU Singh Y.  Rajju Singh (2), to which 
one of us was a party, where the v^hole law is discussed, 
and it is sufficient for us to state that we are in, full agree
ment with the view expressed in that case.

(1) (1915) 13 A. I(. Jv, 548,:, ' (?) (T9?.f5) 1® O. Ti. J., 571  ̂ :
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1928.Ai5 to the second objection we are of opinion tliat it 
is equally untenable and that tiie question is concluded 
by a recent authority. In this connection wg ihav refer ,

' . ,  ■ Jj AKHPAT.
to a decision of the late court of the Judicial Commis
sioner of Oudli reported in Shiam Kuar v. Fateh Singh
(2), to which one of us was also a party. The question 
now urged before us on behalf of the defendants-respon- 
dents, that the restriction laid down in section 233(A:) of 
the United Provinces Land Reyenue Act applies only 
where seYeral mahals are partitioned and not where one 
single makal is partitioned, was raised in that very case 
and we need only quote a portion of the judgment which 
deals with this point :■—

“ We must, therefore, proceed to examine that 
language. The prohibition is in the 
following words : ‘No person shall insti
tute any suit or other proceedings in the 
civil court with respect to partition or 
union of metJiaIs’ . The difficulty in inter
pretation is stated to be the absence of 
the words 'part of a ma./tai' in the above 
clause. In our opinion the difficulty is 
only apparent and not real. It will be 
noticed that in clause (fc) of section 233 
the heading of chapter Y Il of the Land 
Eevenue Act is quoted with the change of 
‘or’ for ‘ and’ . A reference to chapter YII 
will show that the words 'of mahals' 
govern only the word ‘union’ and not the 
word ‘partition’ . ‘Partition’ is given a 
special meaning and standing by itself 
means the division of a maJictl or of a part 
of a mahal into two or more portions (sec
tion 106). The heading, therefore, if 
Written in an explaaatory manner would

(1) (1921) M 0 . C., 268.̂ ^̂^



convey the meaning that chapter VIT deals 
p̂easad division of a mahal or of a part

®. of a mahal and with union of mahals. It
will be noticed if we read through chapter 
■VII that the word ‘partition’ has been 

uism, j. given throughout the chapter this special
meaning and that nowhere the words 
‘partition of a mahaV are iised. The 
word ‘union’ has no special meaning as- 
sigiied to it in the Ac:t. Similarly in 
cdause of section 233 the words ‘of 
mahals’ qualify the word ‘union’ only and 
not the word ‘partition’ which has the 
special meaning of section 106 of a divi
sion of a viahal or of a part of a mahal 
into fmo or more portions.

If the jurisdiction of the civil court is not barred 
in the case of the partition of portion of 
a mahal, parties may get a wliole mafeal 
partitioned by a civil court in two suits 
covering two -portions thereof. The ex
clusion of the iurisdiction of the civil court 
is necessary for the partition of a mahal 
to enforce the important provision of sec™ 
tion 109 of the Land Revenue Act that a 
Collector can stop a partition indeperid- 
ently of the wishes of the co-s^arers of a 
ma/ial to the contrary. The power of a 
Collector, which it is desirable to main
tain to facilitate the collection of revenue 
will disappear if partition of ?v portion of 
a mahal by the civil court is permitted.’ / 

We-are in full agreement with the remarks quoted 
ibove, and are of opinion that all questions ot title wlie- 
sher expressly, or impliedly decided during the course of 
partition proceedings are binding upon all' co-sharers

H 02 THE INDIAN LAW  REPORTS. [v O L ,' IV .
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who ai;p parties to the partition proceedings A^heiher the - -
partition relates to wevera,! mahaU or one single mahal
or to the portion of one mdkal. Lakotat.

The learned Counsel for the defendants-recipondentFi 
relied very much upon a case decided by their Lordships 
of the Privy Council which will be found reported in 
Chokhpy Singh \. Jote Singh (1). We have examined 
that case caivfully and it appears to us that i t  does n i)t  

in any way help the respondents. In that case it is 
true that their Tjordships observed on page *202 tliat the 
effect of the partition was that the village had been di- 
\ided into tvvo tholes one of which was divided between 
the parties to that suit in almost equal proportions and 
that the shares of no other person  ̂ \v̂ re c'ffected by the 
nartition order. But this does not in any way warrant 
the inference that where the effect of a suit was to deal 
only with the entity of an entire mahal the restriction 
laid down in section 283(Jf) could not be applied. If 
appears to us to be quite clear that the defence raised 
by the respondents clearly purports to affect the share 
which has been allotted to the plaintiffs-a])})ellants.
It is no doubt true that the shares of the plaintiffs as 
well as of the defendants are situate within one entire 
mahal but that ŵ o\)ld be no ground for saying that the 
shares allotted ,to each of them are not to be disturbed 
if the objection of the defendants-npptOlant'  ̂ is held to 
prevail.

We may further jjoint out thnt in tlic' case quoted 
above their L o rd sh ip s  o f Privy Council allowed tho 
i-ivi] sail lo prevail becnu'̂ c it had been agree ! upon be
tween the parti(N during the course (»f partition proceed- 
ina< tliat thf̂  partition was to be effected for the present 
acc'Oiding to possession and that it was to remain open 
to the parties to get the question of title decided by

a) (1909) L. R.„ 36 I. A. .̂  =  12 O. 0 .,
28 OH.

Y O L . j l V . ]  LUGKNOW  S E B iE S . SOS



304 THE I N D I i^  LA W  REPOKTS. r V O L .^ IV .

1928.

V.
l iA K T ll 'A T .

means of a separate suit filed in a competent court. It 
teaSd obvious that no such agreement was arrived at in tlie 

present case and consequently the ruling quoted above 
cannot app]}̂  to the facts of the present case.

We are, therefore, of opinion tliat the judgment of 
tile Additional Subordinate Judge of Gonda cannot be 
maintained.;

We accordingly accept the appeal, set aside the de
cree of the lower appellate Gourt and restore that of tbe 
Munsif with costs in all the three courts.

H asan , A. C. J. I agree thaf, the appeal should 
be allowed and the decree of the trial court restored. ’ My 
views on the question of finality Qf partition proceedings 
arising under chapter WII of the United Provinces Land 
Eevenue Act, .1901, have been expressed twicc befQre, 
once in the case of SMam EuTiwar r. Fateh *(;1) 
and on the secoM occasion in the. case of Baij ^Nath 
Smgk Y. R<ijju Singh ' ::

B y THE Court : -—The appeal is allowed, the de
cree of the lower appellate court is set aside and that of 
the Munsif restored wdth costs in all the three courts.

; Appml aUowed.
;(i) (I921;> 2.t'o . 0., 268. '(2) (J925) lia O. L. ti/l, :


