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Before Mr. Justice ]Vazir Hasan, Acting Chief Judge and 
Mr. Justice Gokamn Nath Misra.

1928
iVouemi[)er, 19 SHEO SAGAE alias'LiAJj and anothee (Defendants-ap- 
' PELLANTs) V.  LACHHMAN (P la in tiff) and o th ers

(Dbpendawts-eespondents) .

M isra. j .  . Q^iclJi Rent Act {XXII  of 1886), chapter VII(A) ,  section 108 
(5ft)— Suit for resmn'ption of grove land— Jnrisdiction of 
civil and revenue courts— Revenue court's exclusive juris- 
diction to try suits for resumption— R.evenue courts’ find­
ing that the land no longer retains the character of a 
grove, whether can he assailed in a. civil court.

Under the resinnption. chapter VII(A), read with section' 
108, clause 5(a) of the Oudh Eent Act, it must be held that 
the reveii'ue courts have exclusive jurisdiction to take cogniz­
ance of suits brought for resumption of, or assessment or en­
hancement of rent on land held rent-free. If the revenue 
courts have, therefore, exclusive jurisdiction to entertain and' 
decide such a suit they must also be considered to have exclu­
sive jurisdiction to tr}’ an issue which would be necessary for 
them to do, in order to take cognizance of a suit of the descrip­
tion mentioned in clause 6(a) and that their decision so 
arrived at cannot be impugned by an unsuccessful litigant who 
brings a suit for the purpose in the civil court. The decision 
of the I'evenue courts on the question whether the land in 
suit still retains the character of a grove or not is a finding of 
a court possessed of exclusive jurisdiction and must, therel'ore, 
be deemed as fiaal and cannot be a,ssailed by the plaintifC' 
respondent in the civil court. Baljit v. Mahipat (1), Bhag- 
toandin Y. Jagniohan Singh (2) , and I)Hawar Khan v. Xiiilsum 
Bibi (3), followed. Jagdish Bahadur Singh y .  Ragho Ram (4),, 
ixxid Dtin'ga Frasad v. Ram Ghamn (5), referred to.

=*'-Miscellaneons Appeal No. 41 of 1928, against tlio decree of M. HTima- 
yim_ Mirza, Bnbordinate Judge of Luclm̂  ̂ dated the 11th of May, 1928,
setting: aside the decree of Sitla Sahai, Munsif of South TTna-), dated the 23ril.
of December, 1926.

(1) (1919) I. L . R., 41 All., 203. (2) (1916) 3 O. L . J.. ,717.
m  (1926) 3 0 . W , N., 210. (4) (1926) 29 0 . 0 ., 271,

(5) (1918) 5 0 . L. J„ 639.
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1928mV. Badha Krishna, for the appellant.
_ Sh eo  Sagaik

HafctmurMm, for the respondent. c.
M isra , J. :— This is an appeal arising out of an 

order of remand passed by the Subordinate Judge of 
Lucknow, dated the^llth of May, 1928.

The suit in which this order of remand was passed 
was a suit for possession of a grove No. 102 old/218 new, 
situate in village Terha, district Unao. The allegations 
upon which the plaintiff-respondent brought the 
present suit were to the effect that lie was the 
owner of the said grove and the revenue court 
had wrongfully decreed resumption thereof on tlie 
ground that it no more retained the character 
of a grove. The plaintiff, therefore, alleged that his- 
dispossession was wrongful and being a grove-holder he 
was entitled to bring the present suit and get the ques­
tion decided by the civil court that the plot still retained 
the character of a grove.

The defendants contested the suit mainly on two 
grounds, namely, that the plot in suit had lost the cha­
racter of a grove and that the civil court had no jurisdic­
tion to go behind the decision of the revenue court.

The learned Munsif of South IJuao, who tried the 
suit was of opinion that the decision of the question that 
the plot in suit had lost the character of a grove couM 
not be reopened by the civil court and that the decision 
of the revenue court on the point was final. In this view 
of the case he did not try the question as to whether the 
plot in suit still retained the character of a grove. He 
therefore, dismissed the suit by his decree dated the 23rd 
of December, 1926.

The plaintiff carried the matter further in appeal! 
a nd the learned Suhordiiiate Judge of Lucknow who he&d 
the appeal has taken a different view. He has held that 
the civil court has got the jurisdiction to decide as ta

•La g h h m an ..

M is r o ,  J . .



-  _  ■ whether tlie plot still retains the character of a grove
Sheo  S agak  ^^hether under those circumstances the plaintiff conl/I
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V.
L a o h h m a n . | 3 g  grove-liolder or not. Taking this view

of the case he set aside the decree of the Mnnsif aad 
Misr.i, j. remanded the case for decision on the merits. It is 

ageiiist tliis order that tlie present appeal has been 
brougJit.

The main question, tlierefore, for decision before us 
is wlietlier in a case like the present one, tlie decision of 
the reveniie conrt can be considered final and wlietliei' 
it is open to the civil court to go beliind the said deci­
sion.

, We have beard the parties at considerable length and 
have come to tlie conclusion that the view of lav̂  taken 
by tlie learned Munsif is correct, and his decision must 
therefore be restored. We now proceed to give our rea­
sons for haying come to this conclusion.

Proceedings for resumption in Oudh are goveriied 
by cliapter VII(A) of the Oudh Eent Act (XXTT of 1886). 
Section 107 (bis) of that clinptcr lays down that nothing 
in that chapter should apply to a grove so long as it retains 
its character as such. Section 107(A) lays down that a 
proprietor of a mahal or part of a 7nahal may sue to re­
sume possession, or to have rent assessed on, â ny land 
situate in such mahal or part of a 'mahal imrporting to 1ie 
held rent-free whether by grant in writing or otherwise. 
It is admitted in this case, as is the rule in all such simi­
lar cases, that no rent was paid by the respondent in 
respedof ilie plot in dispute which was held rent-free. 
TJnder those circumstances the remedy resorted to by 
the defendants-appell'ants by taking proceedings for re­
sumption uiider chapter VII against the plaintifp- 
respondent were fully instified by the provisions of sec­
tion 107(A). The only defence which could have been 
raised by the plaintiff of the present suit, who 'was the



1028cletendant in the revenue court, in order to oust the juris- 
di-ction of that court was by alleging that the grove in 
dispute still retained its character as such. This defence Lachhman. 
was raised but was finally rejected by the Board of 
Eevemie by its order, dated the 15th of May, 1928. The Mma, 
Board of Eevenue held as was held by the court of first 
appeal that the plot in dispute had ceased to retain the 
cliaracter of a grove.

It appears to us that reading the resumption chapter 
YII(A) with section 108, clause 5(a) it must be held that 
the revenue courts have exclusive jurisdietion to ta,k€" 
cognizance of suits brought for resumption, assessment 
or enhancement of land held rent-free. If the revenue 
courts have, therefore, exclusive jurisdiction to enter­
tain and decide such a suit it should be clear that they 
must also be considered to have exclusive jurisdiction to- 
try an issue which would be necessary for them to do, in- 
order to fake cognizaiice of a suit of the description men­
tioned in clause 5(a) and that their decision so arrived a,t 
cannot be impugned by an tinsuccessfuMitigant who- 
brings _a suit for the purpose in the civil court. We are, 
therefore, of opinion that the decision of the revenue- 
courts in the present case on the question whether the 
plot in suit still retains the character of a grove or not 
must be deemed as final and cannot be assailed by the- 
plaintiff-respondent in the civil court. We are supported’ 
in this view by a decision of the late court of the Judicial 
Commissioner of Oudh reported in Bhagwandin v. Jag- 
molian SingJi (l). Mr. L indsay (now Sir B enjamin 
L indS-Ay) held in that case that a revenue court had ex-; 
elusive jurisdiction to. resume lands granted for the pur­
pose of plantijig groves wliicli liad subsequently lost tlieir- 
character as such and to decide the question. We- are- 
in entire agreement with that opinion.

(1^(1916) 3 0 . L. J., 717.
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1928 We would in tliis connection refer to two other cases, 
Sheo SAGAn fiecided by the Allaliabad l i i e ’h  Court and the other

V.
J jA O S m U 'N . decided by a single Judge of this Court. The decision of 

t]ie Allahabad High Court to wdiich we would like to refer 
Mism, J. is the decision, reported in Baljit v. MaJiipat (1). It 

ha,s been held by the Allahabad High Court in that case 
that where a matter, esclusiYely wdthin the jurisdiction of 
n Court of Eevenue, has tried and decided by that court as 
between the parties, no such subsequent suit will lie in 
the civil court having for its sole object the annulment 
or the decree passed by the Court of Revenue. The single 
Judge case of this Court wall be found reported in Dilaivar 
Khan v. Kiilsiim Bihi (2). This was a case in which it 
Avas held that wdiere m a suit between the parties, n, 
'revenue court decided that the plaintiff of that suit was a 
tenant-in-chief and not a sub-tenant, no civil' suit could 
subsequently be maintained by a defendant of tliat suit 
for a declaration to the effect that it was he who was the 
tenant-in-chief and that the plaintiff was liis sub-tenant.

The same rule of law is laid down iu Smith’s Lead­
ing Cases, volume II, 12th edition at page 755. The 
rule enunciated is in tlie following words : —

“ that the judgment of a court of exclusive juris­
diction, directly upon a particular point is, 
in like manner, conclusive upon the same 
matter between the sam.6 parties, coming 
incidentally in question in another (iourt 
for a different purpose.”

It was argued on behalf of tlie piaintilf-respondent 
that where a grove-holder was illegally dispossessed by 
the landlord Avhether out of court or through the rent 
-Gourt, a suit for recovery of the grove land could be suc­
cessfully brought in the civil) court. The learned advo- 
•cate for the respondent relied upon the decision of one of

(1) (1919) r. D. R., 41 All., 203. ; (2) (1926) 3 0 . W . N,, 210. ;



US reported in Jag dish Bahadur Singh v. Ragho Ram 
(1). Ill that case it was no doubt held that where a 
groYe-holder was ejected illegally by the landlord whether lachhman. 
through the revenue court or out of court, a suit for pos­
session by him would clearly lie in the ciYil court and he Mi.ra, J. 

would not be barred from pleading that he was a grover 
holder and had been wrongfully ejected by the- revenue 
■court. In our opinion this decision does not in any way 
help the plaintiff-respondent. If a landlord dispossesses 
a grove-holder, the latter’s remedy is ohyiously to bring 
a suit against the landlord for recovery of possession of 
his grove land in the civil court, for the purpose. Snoh 
a suit cannot obviously be brought in the revenue court 
because a grove-holder has been held not to be a tenant.

We might in this connection refer to a ruling of the 
late court of the Judicial Commissioner of Oudh reported 
in Durga Prasad v. Ram Ghara.n (2) where it was clearly 
held that the mere fact that the land is liable to resump­
tion or assessment of rent on the ground that the grove 
had ceased to exist would not make the grove-holder a 
tenant liable to ejectment by notice. Similarly if a 
landlord issues a notice of ejectment against a grove-holder 
and treats him as his tenant, as he must be presumed to 
do when he issues a notice of ejectment against him, such’ 
a notice must be considered to be invalid and the eject­
ment of the grove-holder in pursuance of sucH’ a notice 
must be deemed to be an illegal ejectment and it would 
■be open to the grove-holder to bring a suit for possession 
against the landlord, in the civil court. This is all that 
was decidedi in Jagiish Bahadur Singh y. Raglio Ram
(1)_, tHe ’decision not having gone further. It was also 
contended on behalf of the plaintiff-respondent Mat it had 
been helcl in some cases by the Board of Bevenue that it 
was open to the Tandlord to issue a notice of ejectment

<1) (1926) 29 O. 0 ., m ,  ,(2) (1918) 5 0 . L. -T., 639.
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if the land on which the grove previously stood had lost it& 

p. ' character  as such. Consequently if a suit to contest that 
Laohhmâ-. was brought in a revenue court, such court must

he considered to possess jurisdiction to decide the ques- 
Mhra, J. tlon whether the plot had lost the character of a grove or 

not. The argument "advanced was to the effect that if 
the revenue court decided this question and if the civil 
court was to be bound by it, a grove-holder had no remedy 
ill case a notice of ejectmunt was issued against him 
through the- revenue courts. Our reply to that conten- 
tion is that in our opinion the proper remedy for a land­
lord to adopt in sucdi a case is not to issue a notice of 
ejectment against the grove-liolder but to take resump­
tion proceedings against him imder chayiter VII(A) since 
a notice of ejectment could only be issued against a person 
who is a tenant or who could be treated as such. It 
appears to us to be clear that a grove-holder is neither a 
tenant nor can he be considered to be liable to pay rent 
until rent has actually been assessed upon the said land.

We are, therefore, of opinion that the order of re­
mand passed l̂ y the learned Subordinate Judge cannot be' 
maintained. .We, therefore, accept this appeal, set aside 
the order of remand passed by tlie learned Subordinate 
Judge and dismiss the plaintiff-respondent’s suit with 
costs in all the three courts.

H asan , A.C.J. :—I agree that the appeal should bo- 
allowed and the decree of the triah cou rt restored. It is 
quite clear to my mind tliat the courts of revenue for the' 
purpose of deciding cases of resumption of land under the 
provisions of chapter 'VII(A) of the Oudh Rent Act, 
1886, have exclusive jurisdiction in that behalf. That 
jurisdiGtion is, howeyer, exp^^ withdrawn by the' 
Legislature in cases where resumption is sought of a piece* 
*of land which retains the character of a grove. This 
is clear from section 107. It follows, therefore, that
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X928with m view to acquire or to divest themselves of such a 
jurisdiction the courts of revenue must in the very nature 
of thing’s decide the question if it is raised as to whether I'-̂ chhman. 
the subject-matter of resumption retains the character 
of a grove or not. It further follows that the courts of Mism, J, 
revenue must be deemed to be possessed of jurisdiction to 
decide the issue just now mentioned. Therefore the find­
ing of the court of revenue in the present case that the 
land in question no longer retains the character of a grove 
is a finding of a court possessed of exclusive jurisdiction 
in the subject-matter of this litigation and is conclusive.

B y  t h e  C o u r t  :— The appeal is allowed, the order 
of remand passed by the learned Subordinate Judge is set 
aside and the plaintiff-respondent’ s suit is dismissed with 
costs in all three courts.

Appeal allowed.

APPELLATE CIVIL.

Before Mr. Justice Wazir Hasan, Acting Chief Judge and
Mr. Justice GoMran Nath Mism. 1928.

N o v e m b e r ,  J.9
AJODHIA P E  AS AD a n d  a n 'o t h b e  ( P l a i n t i f f  s -a p p e l -  

LANTS) V,  LAKHPAT AND OTHERS (DeFENDAN TS- 

BESPONDENTS).*

United Promnees Land Revenue Act (H I of IQOl), sections
110, 111, 112 and 233(7c)'—Partition of mohsils~-~Party to 
a partition, ivhether can oliallenge the accuracy of parti'- 
tion—Perfect and Imperfect partitions—Decision on a 
question of title in partition proceedings, how far hind- 
ing—Partition of several mahals or a single inahal or por­
tion of a mahal, effect of.
Once a particular sliare is allotted to a, party during the 

course of partition proceedings it is not open, to any person 
( l̂ioV^as a party to those partition proceeding's to challenge

* Second Civil Appeal No. 163 of 1028, against the derTce of S. Rhaiikat 
Husain, Additional Sabordinate Judge of Gonda, dated tlie 25tti of February,
L928, modifying the decree of Girja Shankar, Munsil of Tarabgunj, dated tlje 
)Oth Noyemher, 1927 .


