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CRIMINAL REFERENCE.

Before M, Justice Pigot and Mr, Justice Hill.
CORPORATION OF CALCUTTA ». JADUB DOOLEY ¥

The Caleutta Municipal Consolidation Act (Bengal Act I1 of 1888), ss. 412,
4117, 419—Bye-laws (C) 4, 6, T—Permit for removal of offensive matter
or rubbish—Failure to take out permit—Continuation of gffence.

Where s milkman who had been convicted for not taking out before
the 1gt December 1891 a half-yearly permit for the half.-year ending the
21t March 1892, in accordance with bye-laws (C) 4, 6, made by the Mnni-
cipal Commissioners of Caleutta, under the provisions of section 412 of
Bengal Act IT of 1888, and was charged with continuing his offence by
failing for the space of seven days subsequent to the said conviction to take
out the permit whilst still earrying on his business of a milkman, Held,
that the offence of which he had been convicted of nob taking ont a permit
on or before 1st December 1691, which was complete when that day had
passed, could not be continued by his omission to fake out a permit.

Quere.~—~Whether it is competent for the Municipal Commissioners, by
the bye-laws mede under section 412, to create the duty or obligation of
{aking out a permit, and whether under seetion 417 disobedience to such
bye-laws constitutes a punishable offence.

Tris was a reference made under section 432 of the Code of
Criminal Procedure by the Chief Presidency Magistrate of Caleutta.

The defendant, a milkmen, having been convicted under section
417 of the Caleutte Municipal Consolidation Aet, 1888, for not
taking out before 1st December 1891 a half-yearly permit for the
helf-year ending 81st March 1892, was again charged with continu-
ing his offence by failing for the period of seven days subsequent
to the said conviction to take out such permit. The material
portion of the letter of reference was in the following terms ;—

“What I am ealled npon to decide in this case is whether the failure on
the part of the defendant to take out a permit for the half-year ending 81st
Marol: 1892 is a continuation of the oﬂencq he was convicted of on the
22nd March last,

“ T am inclined to think that not taking out a permit for a particular half-
year subseguent to the date of a conviction for the same half-year is not

- Criminal Reference No. 2 of 1892, made by T. A. Pearson Esq.
'Chief Presidency Magistrate, Calcutta, dated the 16th August 1892,
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a continuation of that offence, inasmueh as that conviction and fpe cover
the offence for tho entire half-year, the offence being & single act of not
taking out a permit for the removal of the offensive matters during the whele
half-year before the 1st December in that half-year. It must he horme in
mind thab it is incumbent on the defendant to fake out the permit onee for
all before the lst December 1891, for the half-yoar ending 81st Mazeh 1892,
andihe offence wag complete on the expiration of the 30th November ang
was noither continued nor repoated, and could not be so within the half.year
10 which the convietion applied.

« By section 419 of Bengal Act IT of 1888, it is provided that failure to wke
out a liconse under the Act shall be deemed to bo & continuing offence until
the expiration of the poriod for which such license is required to be taken
oul. 'Thointroduction of the word ¢ permit’ in the bhye-law leads me to think
thata distinclion has boen drawn botween a license and a permit, and the
omission in tho bye-law to make a provision similar to that applicable to g
license emphasises my views.

@ Ag, however, tho question has been raised hefore me by the pleader for
{he Munieipal Corporation that a defendant ean ho prosecuted repeatedly,
and even daily, and convieled over and over again for mnot taking out a
permit alter conviction therefor, on the ground that the convietion applied
only to the portion of the half-year which preceded i, and that a subsequent
prosecution and convietion would apply io the poriod intervening between
tho earlier and later convictions, it seems to mo that the point is of some
importance as well as to the G‘orpomtlon asto the class of tradesmen affected
byit. I beg under section 432 of the Code of Criminal Procedure to
submit the following points for the opinion of the High Court:—

1. Whelher a failure to take out a permit as and when directed by sec.
tion €, sub-soctions 4, 6 and 7 of the byc-laws, madoe and, confirmed under
soction 412 of Bengal Act LT of 1888, constitutos a complete offence covering
the entire half-year in vespect of which such failure was committed.

2, ‘Whether, aficr conviction for failure 1o take ot such permit, a person
can agnin be prosecuted or convieted for omitting to take oub a permit for
and during the same half-ycar in respeet of which he has been convieted.”

No one appeared on the reference,
The order of {;he Court (Proor and Hivr, JJ.) wasas follows:—

The defendant in this case having been convieted on March

22nd, 1892, for not taking out before 1st December 1891 a half--

yearly permit in acoordance with bye-laws (C) 4, 6, made under
the provisions of section 412 of Bengal Act 1L of 1888, by the
Municipal Commissioners of Oaloutta (and which are in force), was
charged with continuing his offence by failing for the space of
seven days subsequent to the said conviction to take oub the permit
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for the balf-year ending 81lst March 1802, whilst still carrying on
his business as a milkman,

The questions referred by the Magistrate are as follows :—

1. “Whether a failure to take out a permit as and when
directed by section C,sub-sections 4, 6 and 7 of the bye-laws, made
and confirmed under section 412 of Bengal Aot IT of 1888, consti-
tutes o complete offence covering tho entire half-year in respect of
whih such failure was committed.”

9. “Whether, after conviction for failure to take out such
permit, a person can again be prosecuted or convicted for omitting
to take out a permit for and during the same half-year in respect
of which he has been convicted.”

The bye-laws (C) 4, 6, under which the taking out the permit is
prescribed, are as follows : —

“4, Every person who shall exercise in Caloutta any of the
professions, trades or callings prescribed in the following schedule
(Rule 7) shall take out a half-yearly permit and pay to the Com-
missioners such sum as may be due by him according to the rates
mentioned in the said schedule for the removal and carrying away
of offensive matter or rubbish resulting from such business, trade,
profession or calling.

“G. Such permit shall be for a period of six months commene-
ing in April and October in each year, and shall be taken out not
later than the st of June and the 1st of December in that year.”

Section 417 of the Aot provides that—

“Whoever infringes any bye-law made and confirmed, or any
rule made and sanctioned under this Act, shall be liable to & fine
not exceeding Rs. 20 and to o further fine not exoceeding Rs. 10
for each day during which the offence is continued after he has
been convicted of such offence.”

The question is whether this section applies to the present case.

It is to be observed that the bye.laws (O) 4, 6, prescribe the
teking out of a permit; they do not prohibit the carrying on of
the trade without such permit. Wheéther such a bye-law could
be made under the Act by the Commissioners need not be con-
sidered here. |
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The violation of the bye-laws consists in the not taking out the
permit on o before the 1st Decemboer 1891 whilst etill carrying
on hie business as & milkman, For this offence of not taking out 4
permit for the half-year the defendent has been alveady convisted
and we agree with the Magistrate in thinking, as we gather thaf’;
he does, that the offence of mob taking out a permit on or before
Decomber 1st, 1891, which was complete when that day had passed
ond for which he has been so punished, cannot bo continued by
hig omission to take out a permis.

We do not think that the first question put by the Magistrate
nee bo answored ; it is not so expressed as to admit of a satisfac-
tory answer. The second question pub disposes of such matter o
ariges in this case.

Wo answer the second question in tho negative.

We have answered the second question submitted to us wpon
the assumption made in the reference to us that it was competent
for the Municipal Commissioners by the byo-laws made under
coction 412 to create the duty or obligation of taking out a permi,
and that undor section 417 disobedience to such hye-law would
congtitute a punishable offence. Weo regret that Counsel did not
appear for tho defendant, so that we had not the advantage of
hearing avguments in the case; we shall therefore limib ourselves
to intimoting the doubt which seems fo us to exist on this point.

DOnder section 412 (€) the Commissioners may make b;;e-lawé
with regard to— ’

« (0} the deposit, whether in the public streets or otherwiss, of
rubbish and offensive matter, the removing and carrying away of
the same ond charging the person respongiblo for such deposit with
the expenses of removing it.”

Tt may be assumed that under the provision & bye-law making -
due regulations with respect to the recovery of expenses incorred.
{n removing any rubbish and offensive matter deposited by the‘v,
defondant in the carrying on of his trade might well be made. \

There is & long way, howover, hetween o byo-law such as this:
and one which creates the obligntion of taking out & permit, and.

- poying & sum fixed beforchand, on taking out the permit. The

Act doer not itself provide for this, and it is, we think, open 10,
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gerious question whether the mnot taking out such a permit is 192

within section 417 af all. OORPORA-
As to section 419, it is enough to say thet we are clearly of i iow,

opinion that the permit required by these bye-laws is not such a F
Ticense as is contemplated by that section.

Doonzy.
A F, M. A, R,
APPELLATE CIVIL.
Before Mr., Justice Pigot and My, Justice Banerjee.
KAMESHAR PRASAD (Pramwmrr) vo BHIKHAN NARAIN 1893
SINGH anp aNorHER (DEFENDANTS)® Murch 8.

BHIKHAN NARAIN SINGH awxp anorner (DErENDANTS) 9.
KAMESHAR PRABAD (Pruntirs)®

Chota Nagpur Encumbered Estates Acts (VI qf 1876, ss. 8-T and (V of 1884)
—~Deo Estate det (IX of 1886), 5. 1, ol. 4—* Debts and liabilities,”
meaning of—Process including summons—Marginal notes to Acts—
Interpretation of Acts.

The Chota Nagpur Encumbered Estates Act (VI of 1876), as amend.-
ed by Act V of 1884 (which by Act IX of 1886 is applied lo the Deo estate
in the district of Gaya subject to certain modifications), is intended to
afford relief to holders of land in Chota Nagpur (aud in the Deo estate)
in respect of all debts and liabilities to which they were (immediately
before the publication of the vesting order) subjecl, or with which their
property was (at the time of the publication of the vesting order)
charged, other than debts due or liabilities incurred to Grovernment, °

The effect of the secound portiow of section 3 is to bar all suits instituled
after the vesting order is made and whilst it is in foree.

Section 7 of the Act applies mutatis mutandis to create & bar in res-
pect of the debts dealt within in section 1, clause 4 of the Deo Estates
Act, 1886. ,

The result of sections 8 and 7 of Aet VI of 1876, when read with
rogard to the whole scope of the Act, is that suits or proceedings to enforce
such debts or liabilities as are contemplated by the Act, that is, other
than debts due or liabililies ineurred to Governwment, are, if peuding

* Appenls from Original Decree Nos. 244 and 300 of 1891, against the
decision of Baboo Sham Chand Dhur, Subordinate Judge of Gaya, dated
the 9th June 1891,



