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APPELLATE CIVIL.
Before Mr. Justice Gokaran Nath Misra, and Mr. Justice
A. G. P. Pullan.
28
November, 8. ABDUL WAHID KHAN AND ANOTHER (I’LAINTIFFS-APPEL-
LANTS) o, PHEIKH ALTI HUSAIN (DEFENDANT-
RESPONDENT),*

Civil Procedure Code (det V of 1908), section 11 and order
XXXIV, rule 1—Res Judicata—NMortgage—Prior  wmort-
gagee impleaded in a suit brought by puisne mortgagee—
Prior mortgagee’s remedy when barred by the rule of ves
judicata.

If a prior mortgagee with a paramount title is impleaded
in o suib brought by the puisne mortgagee and there is no con-
test in that suit regarding the prior mortgage the right of tlie
prior mortgagee would not be lost to him. If, however, there
is a controversy and that controversy is decided against him
whethér by actual decision or in defauvlt, his remedy would
be barred and the rule of res judictta wounld stand in his way in
asserting his elaim under the prior mortgage Radhe Kishun
v. Khurshed Hossein (1), tollowed. Bansi Dhar v. Jagmohan
Das (2), relied upon.

Messrs. Niamatullah and Naimawllal, for the appel-
lants.
Mr. M. Wasim, for the yespondens.

Misra and Porzawn, JJ. :(—This 15 an appeal ams-
ing out of a declaratory suit which hasg been dismissed by
the two lower courts.

The facts of the case are that one Mohammad Khan
was the owner of a 3 annas share in  village Bargadhi
which constitutes a hamlet of a bigger village Chhachhun-
dahi-Singhahya, mahal Mustahkam, pargana Utraula,
district Gonda. This share of 8 annas now represents a 6
annas share by virtue of partition. Mohammad Khan

*Fecond Civil Appeal No. 146 of 1928, against the decree of S, Asghar
Hasan, _Addltiunnl Distriet Judge of Gonda, dated the 20th of January, 1028,
confirming the decree of Syed Shaukat Husain, Additional Subordinate Judge
of Gonda, dated the 12th of May, 1927, dismissing the plaintifle’ claim,

(1) (1920) L. R., 47 I, A., 11. 2y (1928) I. L., R., 8 Luck:, 472,
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mortgaged the aforesaid share in favour of iwo persons,
named Abdul Wahid Khan and Bhiku, who were the
plaintiffs in the court of first instance and the appellants
before this Court. The mortgage was a usufructuary
mortgage executed on the 14th of November, 1914, for a
consideration of Rs. 5,000. Subscquently on the 19th
of May, 1915, Mohammad Khan executed a simple
mortgage-deed in respect of 2 annas share out of the same
property 1 favour of Syed Ali Husain the defendant-
respondent.  About a month later, that is on the 17th
of June, 1915, Mohammad Khan executed two deeds of
further charge, onc for Rs. 1,100 in favour of Abdul
Wahid Khan named above and the other for Rs. 100 in
tavour of Bhiku also named above. Abdul Wahid Khan
has died during the pendency of the appeal and is now
represented by Musammat Sandal and others (appellants
Nos. 1 to 5) who are his legal representatives.

On the 10th of April, 1923, Syed Ali Husain insti-
- tuted a suit for sale of the mortgaged property (2 annas
share) in the court of the Subordinate Judge of Gonda on
the basis of his mortgage-deed, dated the 19th of May,
1915. He impleaded Mohammad Khan, the mortgagor,
and several other persons as defendants in the suit. Two
of these persons were Abdul Wahid Khan and Bhiku
who were arrayed as defendants Nos. 39 and 40 in that
suit. They were impleaded on the allegation that they
were subsequent transferces of the property in suit (vide
exhibit 2). Abdul Wahid Khan and Bhiku did not put
in an appearance and the preliminary decree for sale was
passed ez parte in favour of Syed Ali Husain on the 25th
of October, . 1924. The decrec was for recovery of
Rs. 29,469-13-10 by sale of the property mortgaged.

On the 29th of August, 1925, Abdul Wahid Khan,
and Bhiku, the plaintiffs of the present suif, and who
were defendants Nos. 39 and 40 in the snit for sale
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brought by the vespondent, put in an applieation in the
court of the Subordinate Judge of Gonda to the effect
that they weve moltmooo% in possession, under the deed
dated the 14th of November, 1914, and the two deeds
of further charge, both dated the 17th of June, 1925 in
regard to the 3 annag share, against 2 annas out of which
the decree for sale had been obtained by Syed All Husain,

and that their lien in respect of the three aforesaid mort-
gages be declared at the time of the zale (vide exhibit 4).
The parties appeared before the court on the 29th of
August, 1925. Abdul Wahid Kbhan and Bhika were pre-
gent in person with Babu Avadh Behari Lial, pleader, and
Syed Ali Husain the decree-holder was present through
his agent Syed Igbal Husain. On behalf of the decree-
holder the deed of Rs. 5,000 of 1914 was admitted and no
objection was raised in respect thereof. But the other
two deeds of further charge executed in 1915 were not
admitted. Thereafter a decree absolute for sale was
passed on the 7th of October, 1925.

Subsequently another application wag put in by
Abdul Wahid Khan and Bhiku on the 18th of October,
1926, praying for the same relief (vide exhibit 6). On
the 19th of October the Subordinate Judge passed an
order to the effect that as prior transferces they were not
necessary parties to the suit brought by Syed Ali Husain
and if they wanted priority in respect of that deed they
could bring a regular suit for the purpose and get the
question settled (vide exhibit 7). Abdul Wahid Khan
and Bhiku thereupon brought the present declaratory
suit on the 27th of November, 1996, and thiy is the suit
in which the present appeal has been filed. The relief
prayed for by them was to the cffect that they had a prior
charge under their mortgage, dated the 14th of Novem-
ber, 1914, and the defendant Syed Ali Husain who had
purchased the 2 annas share mortgaged to him on the

_ 20th of O(“mbm 1928, could not get possession of the
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property without redeeming the said mortgage in favour
of the plaintiffs.

The defendant, Syed Ali Husain, contested the suit
on the ground that the plaintiffs had lost all their rights
under the mortgage-deed, dated the 14th of November,
1914, since they had not set up those rights m the suit
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defendants. In short his contention was to the effect
that the decree for sale obtained by him, in execution of
whiclhi he had purchased the 2 annas shave, was res
judicata between the parties so [av as the above mortgage
was concerned.

The Additional Subordinate Judge of Gonda, to whose
file the suit had heen transferred, accepted the defence
of the respondent Syed Ali Husain and has, by his
decree dated the 12th of May, 1927, dismissed the plain-
tiffs’ suit. The decree passed by him has been affirmed
by the learned Additional District Judge of Gonda by his
decree, dated the 20th of January, 1998.

The plaintiffs have appealed to this Cowrt against
the decrees passed by the courts below dismissing their
suit and the only question involved in the case is whether
the decree for sale obtaTned by the respondent bars the
plaintiffs-appellants from claiming the relief asked for
by them on the basis of their mortgage, dated the 14th
of November, 1914.

We have heard the parties at great length and have
come to the conclusion that the appeal must be allowed
and we now proceed to give our reasons for taking that
view. ‘ |

The latest case decided by the Privy Council on the
subject will be found reported in Radha Kishun v, Khur-
shed Hossein (1). The facts of that case were that one

Ragha Kishun, the appellant, had institnted a suit for
(1) (1920) T.R., 47 LA, 11: s c. LLR., 47 Cale., 662.
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- — Fecovery of his mortgage-money by sale of the property
WL mortgaged on the basis of a mortgage, dated the 18th of
}ffm May, 1892, of which he had taken a transfer {rom one

gmmrr A Bakhtawar Mal, the original mortgagee. A portion of

HOOMN the property in suit had been previously mortgaged to
the defnedants by means of a usufructuary mortgage,
g{z;l’n"‘? @t called zerpeshgt, on the 25th of TFebruary, 1891, and
was then subsequently mortgaged to the same defendants
under a simple deed of mortgage, dated the 28th of

April, 1894.

Tn 1906 a suit was brought by the defendants for
recovery of their money under the deed of 1804. In that
sult the appellant Radha Kishun was also impleaded
and the decree for sale wag passed against him  aleo.
»Radha Kishun, the appellant, then subsequently in 1907
brought a suit on the basis of his mortgage of 1892 and
impleaded the mortgagces under the deed of 1894 as
parties to the said suit. Their defence was that . the
appellant conld not obtain a decree in respect of the pro-
perty mortgaged to them since Radha Ilighun being a
party to the suit of 1906 brought by them had never put
forward his mortgage of 1892 as a defence in the case,
and that therefore the decree passed in their favour in
the year 1906 operated as res judicata in their favour and
in the face of that decree the suit of Radha Kishun the
appellant was not maintainable This defence was ac-
cepted by both the courts in India and Radba Kishun’s
suit was consequently dismissed.

On appeal their Liordships of the Privy Council took

a different view and Sir TJAWRENCE JENKINS in deliver-

ing the judgment of the Judicial Committee observed as
follows i— ,

~*‘The rule of res judicata is contained in section 11

.0f the Code of Civil Procedure, 1908,

which provides that no court shall try any
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suit in which the matter directly and sub-
stantially in issue has been directly and
substantially in issue in a former suit bet-
ween the same parties litigating under the
same title in a court competent to try such
subsequent suit, and has heen heard and
finally decided. Had this been an  ex-
haustive statement of the rule 1% obviously
would not have supported the plea in the
facts of this case, and so reliance has been
placed on explanation IV which provides
that any matter which might and ought
to have been made ground of defence in
such former suit shall be deemed to have
been directly and substantially m issue in
such suit. The mortgage-deed of May
13, 1892, it is urged, might and ought to
have been made a ground of defence in the
former suit No. 100 of 1906, and by the
omission the present suit is barred.  The
rule is clear; the controversy iz narrowed
down to the question whether the facts in-
vite its application. It becomes necessary,
therefore, to sce what was the position of
Bakhtawar Mal in the former suit No. 100
of 1906. 1t was a suit brought by the
Sahus to enforce against the mortgagor
their mortgage deed of April, 24, 1894.
Bakhtawar Mal was joined as a defendant,
but whether any or what relief was sought

against him does not appear. Bakhtawar

Mal’s mortgage was prior to that on which
the Sahus sued, and its validity is now
admitted.

The case, therefore, came within the terms of

section 96 of the Transfer of Property Act,.
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1832, which  expressely provides that
where property the sale of which is divected
is subject to a prior mortgage the court
may, with the consent of the prior mort-
gagee, order that the property be sold free
from the same, giving to such prior mort-
gagee the same interest in the proceeds of
the sale as he had in the property sold.
The implication of the section 1is that
without such consent the proverty could
not be =o sold.

Bakhtawar Mal’s position, therefore, was that he

was o prior morfgagee with a paramount
claim outside the controversy of the suit
unless his mortgage was impugned. Con-
sequently to sustain the plea of res judicata
it is incumbent on the Sahus in the circam-
stances of this case to show that they
sought in  the former suit ic displace
Bakhtawar Mal’s prior title and postpone
it to their own. Tor this it would have
been necessary for the Sahus as plaintiffs
in the former suit to allege a istinet case
in their plaint in derogation of Bakhtawar
Mal’s priority.

But from the records of this wuit 1t does not appear

that anything of the kind was done and as
has been observed, of things that do not
appear-and things that do not exist the
reckoning in a court of law ig the same.

The Sahuy, thercfore, have failed to establish tho

conditions essential to their plea, and they
alone are regponsible for this defect. The
plaint in suit No. 100 of 1906 has not been
produced and this omission 1 not supplied
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by the summary of the plaint set out in the
extracts from the decree. Thut summary
still leaves the contents of the piaint a
matter of mere conjecture and certainly
does not show that Bakhtawar Mal’s mort-
gage was attacked. The decree, too, is open
to the same comment. In arriving at this
conelusion their Lordships Liave not over-
looked the authoritics cited at the Bar,
hut so far as they are binding on this
Board they are clearly distingunishable.”

The rule of law laid down by their Lordships in the
above case 1s to the effect that if a prior mortgagee with a
paramount title is impleaded in a suit brought by the

wisne mortgagee and there iy no contest in that suit
regarding the prior mortgage the right of the prior mort-
gagee would not be lost to him. If, however, there is a
controversy and that controversy is decided against him
whether by actual decision or in default, hiz remedy
would be barred and the rule of res judicata would stand
in his way in asserting his claim under the prior mort-

ogaoe
gage.

This question was recently discussed by o Beneh of
this Court to which one of us was a party in a case
reported in Bansi Dhar v. Jagmohan Das (1). In that
case also a prior mortgagee was a party fo the suit and set
up his claim under his mortgage which was of a prior
date. Tt appears that subsequently he withdrew his
claim based on the prior mortgage and a decree was
passed. It was held by this Court that under those cir-
cumstances the question of the prior mortgage not having
been inquired into could not be treated as an issue directly
and substantially raised in the previous suit, and that the
claim of the prior mortgagee was not in any way affected

1) (1928) L L. R., 3 Twck, 473: 5 ¢ 5 0. W. N, 210,
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— by the decree which had been obtained by the puisne
mortgagee.
Reliance has been placed before us, as was done in the

. Y. o
smmer Anr court below, upon several cases decided by their Lord-

ships of the Privy Council and also by the diiferent High
Courts in India. Some of those decisions, it 1s sufficient
for us to observe, were cases which had arisen before the
passing of the present Code of Civil Procedure in which
it has been clearly laid down (vide order XXXIV,
rule 1) that a puisne mortgagee may sue either for fore-
closure or for sale without making a prior mortgagee a
party to the suit and a prior mortgagee need not be joined
in a suit to redeem a subsequent mortgage. Tt there-
fore appears to us that whatever may have been the state
of law prior to the passing of the Code of Civil Procedure,
1908, it is clear that after the passing of the Act of 1908
the mere fact that a prior mortgagee hag been made a
party to a suit brought by the puisne mortgagee would
not destroy his prior mortgage unless thers is a clear
controversy in that suit and the controversy decided
adversely to him. _

The only point which we have therefors to decide
is whether in the suit brought by the respondent Syed
Al Husain there was any controversy relabimg to the
prior mortgage of the appellants, and whether that con-
troversy resulted in an adjudication against them either
expressly or impliedly. We may mention that this
would in each case depend upon the facts and the cir-
cumstances existing in that case. The rule of law ig
clear but the actual point to be decided in each case is
whether the facts of that case are such as would invite
the application of that rule.

We now turn to the facts of the present case. We
have got on the record the plaint of the f{ormer suit
brought by the respondent Syed Ali Husain. Tt is ex-
hibit 2. Tt is clear from paragraph 8 of the plaint that
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defendants Nosz. 39 and 40 were impleaded as  puisne
nmorigagees. The actual words used in that paragraph
are “bataur munteqil daifim mabad”  which  when
translated mean ‘‘as subsequent transferees’”. Our at-
tention has not been drawn to any other allegation in
the plaint besides this from which it may sppear that
the rights of defendants Nos. 39 and 40, who are the
plaintiffs in the present suit, as prior mortgagees were,
in any way, denied. There can be no doubs, as would
appear from the facts of the case stated above, that these
defendants were puisne mortgagees or subsequent trans-
ferees, as the respondent called them in his plaint, by
virtue of the two deeds of further charge, dated the 17th
of June, 1915.
~We are, therefore, unable to infer by necessary im-
plication that the respondent in his suit actually.intend-
ed to raise any controversy regarding the right of the
plaintiffs of the present suit in respect of their prior
mortgage, dated the 14th of November, 1914. It can
very well be said that the only thing which the respond-
ent wanted in that case was to destroy the rights of the
present plaintiffs as they existed under their two deeds
of further charge, dated the 17th of June, 1915. It has
been strenuously argued on behalf of the respondent that
the mere fact that the plaintiffs of the present suit were
impleaded, in the suit brought by the respondent, as
subsequent transferees, was sufficient to show that the
respondent denied their rights as prior mortgagees. We
regret we are unable to take that view. If no subsequent
mortgages had existed in favour of the plaintiffs of the
present suit and the respondent impleaded them in his
suit ag defendants on the allegation that they were sub-
sequent ‘transferces, there would have been some room
for argument thab the respondent wanted to assail their
- rights as prior mortgagees. We are to a great extent
supported in this conclusion of ours by what the agent
1ou,
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of the decree-holder himsell stated before the court on
Q?fﬂt;; the 29th of August, 1925, when the parties were present
Keax Defore the Subordinate Judge. The plaintiffs of the pre-

Smem At sent sult had asked the court to declare their lien in res-
pect of the deed of 1914 and the two deeds of further
charge of the year 1915. It was clearly stated on behalf

Hiera , “é of the decree-holder in reply that there was no objection
so far as the deed of 1914 was concerned, but the right
of the applicants, so far as the deeds of 1915 were con-
cerned, was denied. It was contended on behalf of the
respondent that nothing which was stated on behalf of
the decree-holder after the passing of the decree should
be taken into consideration in deciding whether the
question relating to the prior mortgage was in' contro-
versy in the suit brought by the respondent. We regret
we are unable to exclude this evidence from our consid-
eration. The evidence consists of a statement made by
the agent of the respondent and is good evidence to show
what he actually understood in that case when he im-
pleaded the plaintiffs of the present suit as defendants,
calling them subsequent transferees.

We ave, therefore, of opinion that when the respon-
dent Ali Husain impleaded the plaintifts of the present
suit as defendants in his own suit he never intended to
question their rights as prior mortgagees under the deed
of 1914. Tndeed, as observed by their Lordships of the
Privy Council in the case quoted above, it was necessary
for him, if he wanted to destroy the title of the plaintiffs
in the present suit, to lodge a distinct case in his plaint
in derogation. of the claim of the appellants relating to
priority in respect of the deed of 1914. We, therefore,
hold that the rule of res judicate which has been applied
in the present case by the courts below does not stand

~in the way of the plaintiffs, and that his suit must be
decreed.
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. : g . . 1928
There is no other guestion regmdnw‘ which  the

ABDUL
parties arc at issue, the mortgage in favour of the plaint-  <vimn
iffs-appellants being admitted thloughout. Baw

We, therefore, set aside the decrees of the courts SH“"}SF;NA“
below and grant a decree to the plaintiffs-appellants that
their suit, as brought, will stand decreed with costs in
all three courts.

Appeal allowed.
APPELLATE CIVIL.

Before Mr. Justice Gokaran Nath Misra.

SHEIKH  MOHAMMAD  ALT, (PLAINTIFF-APPELLANT)  1g9q
v, SHEIKH MUMTAZ AT, {(DEFENDANT-RESPON- Nevember, 9.
DENT).*

Heir of a deceased tenanl obtaining certuin rights from the
landlord—Rights, whether acquired for his extlusive ad-
vantage or for the benefit of all the heirs of the deceased
holder—Possession of the heir, whether on behalf of all
the heirs of the deceased tenant—Other heirs of deceus-
ed, whether can claim partition.

Where certain plots came in the possession of o person
as heir of the previous holder of those plots any rights obtained
by him in respect of those plots while in such possession must
be ascribed to the rights of the deceased holder whose heir he
happened to be and any benefit derived - by  him must be
considered as benefit derived by him not for his exclusive
advantage but for all the heirs of the deceased holder and his
possession must be considered not only on his behalf but on
behalt of all the heirs and the other heirs can claim partition
of those plots as co-sharers.

My, M. Wasim, for the appellant.
Mr. Naimullah, for the respondent.

. “Recond. Civil Appeal Wa. 9098 aF 1008, againet the decves nf & M,
Ahmad Kasim, .Subordinate Judge of Sultanpur, dated the 28rd of May,
1928, setting aside the decree of Pandit  Shiam Manohar - Tewari, Munsif
of "\/Iusmﬁrkhan& at. Sultanpur, dated the Gih of I‘bbruary 1‘]‘28. decreeing
ihe plaintiff’s claim.



