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Before Mr. Justice Gokaran Nath Misra, and Mr. Justice 
A. Cr. P. Pullan.

1928
November, 8. ABDUL WAHID KHAN AND ANOTHER (PLAINTIFFR-APPEL-

--------------- LANTS) SHEIEH ALI HUSAIN ( D e f e n d a n t -
r e s p o n d e n t ) . *

Cwil Procedure Code {Act V of 1908), section ill and order 
XXXIV,  rule 1—Bes judicata.-— Mortgage—Prior mort
gagee impleaded in a suit brought hy puisne mortgagee—  
Prior mortgagee’s remedy when harred by the rule of res 
judicata.
If a prior mortgagee with a paramount title is impleaded 

in a suit brouglit by the puisne mortgagee and there is no con
test in that suit regarding the pi'ior moi-tgage the I'igiit of tlie 
prior mortgagee would not be lost to him. If, however, there 
is a controversy and that controversy is decided against him 
whether by actual decision or in default, his remedy would 
be barred and the rule of res judicata would stand in his way in 
asserting his claim under the prior mortgag'e B,adhe Kishun 
V. Khurshed Hossein (1), followed. Bansi Dha.r v. Jagmohan 
Das (2), relied upon.

Messrs. Niamatullah and Naimidlah, for the a])})el- 
lants.

Mr. M. for the respondent.
M i s r a  and P u l l a n , JJ. ;— This is a.n appeal aid

ing out of a declaratory suit which lias been dismissed l)y 
the two lower courts.

The facts of tlie case are that one Molianimacl Ivhan 
was the owner of a 3 annas share in village Bargadhi 
which constitutes a hamlet of a bigger villag’e Cliliachlnm- 
dahi-Singhahya, mahal Mustahkam, pargana Utrauhi, 
district Gonda. This share of 3 annas now represents a 6 
annas share by virtue of partition. Mohammad Khan

^Second Civil Appeal No. 146 of 1938* against the d.€cree. of S, As. l̂iar 
Haaan, Additional District Judge of Gonda, dated the 20th of .Tannary, 1928, 
confirming the decree of Syed Shaukat Husain, Additional Subordinate Jxidge 

of Gonda, dated the 12tli of May, 1927, dismiasing the plaintiffh’ claim.
(1) (1920) L. R., 47 I. A., 11. (2) (1928) I ,  L . B.,, 3 Luck., 472.
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mortgaged the aforesaid share in faYoiir of ivTO persons, 
named Abdul Wahid Khan and Bhikii, who. were the 
plaintiffs in the court of first instance and the appellants 
before this Court. The mortgage was a usufructuary 
mortgage executed on the 14tli of November, 1914, for a ’
consideration of Es. 5,000. Subsequently OjI the 19th 
of May, 1916, Mohammad Iflian executed a simple

 ̂ Pullan, JJ.
mortgage-deed m respect of 2 annas snare out ot the same 
property in favour of Syed Ali Husain the defendant- 
respondent. About a month later, that is on the 17tli 
of June, 1915, Mohammad Khan executed two deeds of 
further charge, one for Es. 1,100 in favour of Abdul 
Wahid Khan named above and the other for Es. 100 in 
favour of Bhiku also named above. Abdul Wahid Khan 
has died during the pendency of the appeal and is now 
represented by Musammat Sandal and others (appellants 
Nos. 1 to 5) who are his legal representatives,

On the 10th of April, 1923, Syed Ali Husain insti
tuted a suit for sale of the mortgaged property (2 annas 
share) in the court of the Subordinate Judge of Oonda on 
the basis of his mortgage-deed, dated the 19th of May,
1915. He impleaded Mohammad Khan, the mortgagor, 
and several other persons as defendants in the suit. Two 
of these persons were Abdul Wahid Khan and Bhiku 
who were arrayed as defendants Nos. 39 and 40 in that 
suit. They were impleaded on the allegation that they 
were subsequent transferees of the property in suit (vide 
exhibit 2). Abdul Wahid Khan and Bhiku did not put 
in an appearance and the preliminary decree for sale was 
passed eos parte in faÂ our of Syed Ali Husain on the 25th 
of October, 1924. The decree was for recovery of 
Es. 29,469-13-10 by sale of the property mortgaged.

On the 29th of August, 1925, Abdul Wahid Khan, 
and Bhiku, the plaintiffs of the present: suit, and who 
were defendants Nos. 39 and 40 in the suit for sale



— brougiit by the respondent, put in an application in tlie 
wmm court of tile Subordinate Judge of Gonda to the effect 

that they were mortgagees in possession, under the deed 
Sh e ik h  au dated the 14th of November, 1914, and the two deeds
HtrsAa. farther charge, both dated the 17th of June, 1925 in

regard to the 3 annas sliare, against 2 annas out of wdiieh 
Skm Tj decree for sale had been obtained by Syed AM Husain, 

a,nd that their lien in respect of the three aforesaid mort
gages be declared at the time of the sale ('vide exhibit 4). 
The parties appeared before the court on the 29th of 
August, 1925. Abdul Wahid Khan and Bhiku ŵ ere pre
sent in person with Babu Avadh Behari Lai, pleaxler, and 
Syed Ali Husain the decree-bolder Avas present through: 
his agent Syed Iqbal Husain. On behalf of the decree-
holder the deed of Es. 5,000 of 1914 was admitted and no
objection ŵ as raised in respect thereof. But the other 
two deeds of further charge executed in 1915 Avere not 
admitted. Thereafter a decree absolute for sale w’as 
passed on the 7th of October, 1925.

Subsequently another application w’-as put in by 
Abdul Wahid Klian and Bhiku on the 18th of October,. 
1926, praying for the same relief (vide exhibit 6). On 
the 19th of October the Subordinate Judge passed an 
order to the effect that as prior transferees they were not 
necessary parties to the suit brought by Syed Ali Husain 
and if they wanted priority in respect of that deed they 
could .bring a regular suit for the purpose and get the 
question settled (I’ide exhibit 7). Abdul Wahid Khan 
and Bhiku thereupon brought the present declaratory 
suit on the 27th of November, 1926, and tliis is the suit 
in which the present appeal lias been filed. The relief 
prayed for by tfaeni wa.s to the effect tliat they had a prior 
charge under their mortgage, dated tlie 14th of Novem
ber, 1914, and the defendant Syed Ali Husain who Imd 
purchased the 2 annas share mortgaged to him on the 
20th of October, 1928, could not get possession of the
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1938'
property witliout redeeming the said mortgage in favour 
of the plaintiffs. wahidKhaH'

The defendant, Syed Ali Husain, contested tiie suit 
on the ground that tlie plaintiff's had lost all their rights ’husain.- 
under the mortgage-deed, dated the 14th of November,
1914, since they had not set up those rights ni the suit ^
brought by him and in Avhich they had been impleaded as Puiian, jj. 
defendants. In short his contention was to the effect 
that the decree for sale obtained by him, in execution of 
which he had purchased the 2 annas share, was res 
jiidicata between the parties so far as the abo\e mortgage 
was concerned.

The Additional Subordinate Judge of Gonda , to whose 
file th.e suit had been transferred, accepted the defence 
of the respondent Syed Ali Husain and has, by his 
decree dated the 12th of May, 1927, dismissed the plain
tiffs’ suit. The decree passed by him has been affirmed 
by the learned Additional District Judge of Gonda by Ms 
decree, dated the 20tli of January>1928.

The plaintiffs have appealed to this Court against 
the decrees passed by the courts below dismissing their 
suit and the only q̂ uestion involved in the case is whether 
the decree for sale obta%ed by the respondent bars the 
plaintiffs-appellants from claiming the relief asked for 
by them on the basis of their mortgage, dated the 14th 
of November, 1914.

We have heard the parties at great length and have 
come to the conclusion that the appeal must be allowed 
and we now proceed to give our reasons for taking that 
.view. ' "•  .

The latest case decided by the Privy Council on the' 
subject mil be f o ^  in Radlici K.ishun v. Khur-
shed Rossein (I).; The facts of that case were that One 
Bagha ICishun, the appellant, had instituted a suit for

(i) (1920) L .E ., 47 I.A ., 11 : s. c. T.L.B., 47 Calc., 662.
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1928 T . 1 , ,___ recovery oi liis mortgage-money by sale oi the property
wTnro mortgaged on tlie basis of a mortgage, dated tlie IStli of 
Khan May, 1892, of Avhicli he had taken a transfer from one

Sheikh ai.i Bakhtawar Mai, the original mortgagee. A portion of
the property in suit had been previoiisiy mortgaged to 
the defnedaiits by means of a usufructuary mortgage, 

San °'7j zerpeshgi, on the 25th of February, 1891, and
was then subsequently mortgaged to the same defeiidnnta 
under a simple deed of mortgage, dated the 28th of 
April, 1894,

In 1906 a suit was brought by the defendants for
recovery of their money under the deed of 1894. In that
suit the appellant Eadha Ivishun Avas also impleaded 
and the decree for sale was passed against him also. 

»Eadha Kishun, the appellant, then subsequently in 1907 
brought a suit on the basis of his mortgage of 1892 and 
impleaded the mortgagees under the deed of 1894 as 
parties to the said suit. Their defence was that the 
appellant could not obtain a decree in respect of the pi’o- 
perty mortgaged to them since Eaxlha liishun being a 
party to the suit of 1906 brought by them had never put 
forward his mortgage of 1892 as a defence in the case, 
aiid that therefore the decree passed in their favour in 
the year 1906 operated as res judicata in their favour and 
in the face of that decree the suit of Eadha Kishun the 
appellant was not maintainable This defence was ac
cepted by both the courts in India and Eadha Kishun’ s 
suit was consequently dismissed.

On appeal their Lordships of the Privy Councihtook 
a different view and Sir L awrence Jenthns in deliver
ing the judgment of the Judicial Committee observed as 
follows

“ The rule of 765 judicata is contained in section 11
■ of the Code of Civil Procedure, 1908, 
wdiich provides that no court shall try any



suit in wliich the matter directly and sub- ______ 5-
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stantially in issue has been directly and 
substantiahy in issue in a former snijj bet- 
ween the same parties litigating' under the sheikh au 
same title in a court competent to try such 
subsequent suit, and lias been heard and 
finally decided. Had this been an ex- Misra anî  
haustive statement of the rule it obviously 
would not have supported the plea in the 
facts of this case, and so reliance has been 
placed on explanation IV whicJi provides 
that any matter which might and ought 
to hfive been made ground of defence in 
such former suit shall be deemed to have 
been directly and substantially in issue in 
such suit. The mortgage-deed of May 
13, 1892, it is urged, might and ought to 
have been made a ground of defence in the 
former suit ISTo. 100 of 1906, and by the 
omission the present suit ivS barred. The 
rule is clear; the controversy is narrowed 
down to the question whether the facts in
vite its application. It becomes necessary, 
therefore, to see Avhat was the position of 
Bakhtawar Mai in the former suit No. 100' 
of 1906. It was a suit brought by the- 
Salius to enforce against the mortgagor- 
their mortgcage deed of April-, 24, 1894. 
Bakhtawar Mai was joined as a defendant, 
but whether any or what relief was sought 
against him does not appear. Bakhtaw^ar 
MaF s mortgage was prior to that on which 

: the Sahus sued, and its validity is noŵ  
admitted.

The case, therefore, came within the terms of' 
section 96 of the Transfer of Property Act,..



1928 _ 1882, wliicli expressely proYides that
wliere propert}  ̂the sale of which is directed 

Khas is subject to a prior mortgage the court
,S h e ik h  A m  nia,v, with the coiisent of the prior iiiort-

gagee, oi*der that the property he sold free 
frorii the same, giving to such prior niort- 

:Misra and ĝ ^̂ ĝ e tlie Same interest in the proceeds of
,pudim, j j .  property sold.

The implication of the section is that
without such consent the property could
not be so sold.

Bakhtawar Mai’s position, therefore, was that lie 
was a prior mortgagee witli a paramount 
claim outside the controversy of the suit 
unless his mortgage was impugned. Con
sequently to sustain the plea of res judicata 
it is incumbent on the Sahus in the circum
stances of this case to show that they 
sought in the former suit io displace 
Bakhtawar Mai’s prior title and post])one 
it to their own. For this it would have 
been necessary for the Sahus a.s plaintiffs 
in the former suit to allege a ciistinct case 
in their plaint in derogation of Bakhtawar 
Mai’ s priority.

But from tlie records of this suit it does not appear 
til at anything of the kind was done and as 
has been observed, of things that do not 
a;ppear-and tilings that do not exist the 
reckoning in a court of law is Ihe same.

The Sahus, therefore, have failed to establish tlie 
conditions essential to their plea, and they 
alone are responsible for this defect. The 
plaint in suit No. 100 of 1906 has not been 
produced and tlfis onns^sion  is n o t  supplied

THE INDIAN LAW  REPORTS. [V O L . IV .
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1928by tile summary of the plaint set out in the 
extracts from the decree. Th:it Biimniary 
still leaves the contents of the piaint a
matter of mere conjecture and certainly 
does not show that Bakhta war Mai’s mort
gage was attacked. The decree, too, is open 
to the same comment. In arriynig at this 
conclusion their Lordships ha\e not over
looked the authorities cited at the Bar, 
l)ut so far as they are binding on tliis 
Board tliey are clearly distinguishable.”

The rule of law laid down, by their Lordships in the 
sibove case is to the effect that if a prior mortgagee with a 
paramount title is impleaded in a suit brought b}> the 
puisne mortgagee and there is no contest iii that suit 
regarding the prior mortgage the right of the prior mort
gagee would not be lost to him. If, liowever, there is a 
■controversy and that controversy is decided against him 
whetliCT by actual decision or in default, his remedy 
would he barred and the rule of res judicata rv̂ iould stand 
in his way in asserting his claim under the prior mort- ; 
■gage.

- This question was recently discussed by a Bench of 
this Court to which one of us w'as a, party in a case 
reported in Bansi Dhar v. Jagmohan Das 
case also a prior mortgagee was a party to the suit and set 
up his claim under his mortgage which was of a prior 
date. It appears that subsequently he w'ithdrew his 
claim based on the prior mortgage and a decree was 
passed. It was held by this Court that under those cir- 
■Gumstances the question of the prior mortgage not having 
been inquii“ed into could not be treated as an iskie directly 
and substantially jaised in the previous suit, and that the 
!claim of the prior mortgagee was not in any \vay affected
, ;(1) (1928) I.;Ii. ,E., 3 L iic k ., .472 : s.-c, 5 0. W.;K:v:210,
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1928 by the decree wiiicli had been obtained by the puisne 
mortgagee.

Khan Eeliaiice has been placed before us, as was done in the 
Sheikh Ali court below, upou several cases decided by their Lo/d- 
HtTSAiN. g]̂ jpg Privy Council and also by the different High

Courts in India. Some of those decisions, it is sufficient 
M ism  a n i  obsei've, Were cases which had arisen before the
Pullan, J-J.

passing of the present Code of Civil Procedure in which 
it has been clearly laid down (vide order X X X IV  ̂ 
rule 1) that a puisne mortgagee may sue either for fore
closure or for sale without making a prior mortgagee a 
party to the suit and a prior mortgagee need not be joined 
in a suit to redeem a subsequent mortgage. It there
fore appears to ns that whatever may have been the state 
of laiv prior to the passing of the Code of Civil Procedure, 
1908, it is clear that after the passing of the Act of 1908 
the mere fact that a prior mortgagee has been made a 
party to a suit brought by the puisne mortgagee would 
not destroy his prior mortgage unless there is a clear 
controversy in that suit and the controversy decided 
adversely to him.

The only point which we have therefore to decide 
is whether in the suit brought by tlie respondent Syed 
Ali Husain there was any controversy relating to the 
prior mortgage of the appellants, and whether that con
troversy resulted in an adjudication against them either 
expressly or impliedly. We may mention that this 
would in each case depend Upon the facts and the cir
cumstances existing in that case. The rule of law iB 
clear but the actual poifit to be decided in each case is 
whether the facts of that case are such as would invite 
the application of that rule.

We now turn to the facts of the present case. We 
have got on the record the plaint of the former suit 
brought by the respondent Syed Ali Husain. It is ex
hibit 2. It is clear from paragraph 8 of the plaint that
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1928defendants Nos. 39 and 40 were impleaded as puisne 
mortgagees. The actual words used in tliat paragraph 
are “ bataur mmitaqil Uaihim mabacV’ wLiieh when 
translated mean “ as subsequent tTansferees” . Our at- Sheixh ax.i 
tent ion has not been draŵ n to any other allegation in 
the plaint besides this from which it may appear that 
the rights of defendants Nos. 39 and 40, wdjo are the. ^ ’ PuUan, JJ.
plaintitls in the present suit, as prior mortgagees were,
in any way, denied. There can be no doubt;, as ŵ ould 
appear from the facts of the case stated above, that these 
defendants were puisne mortgagees or subsequent trans
ferees, as the respondent called them in his plaint, by 
virtue of the two deeds of further charge, dated the 17th 
of June, 1915.

We are, therefore, unable to infer by necessary im
plication that the respondent in his suit actually,intend
ed to raise any controYersy regarding the right of the 
plaintiffs of the present suit in respect of their prior 
mortgage, dated the 14th of November, 1914. It can 
very well be said that the only thing which the respond
ent wanted in that case was to destroy the rights of the 
present plaintiffs as they existed under their two deeds 
of further charge, dated the 17th of June, 1915. It has 
been strenuously argued on behalf of the respondent that 
the mere fact that the plaintiffs of the present suit ŵ ere 
impleaded, in the suit brought by the respondent, aa 
subsequent transferees, was sufficient to show that the 
respondent denied their rights as prior mortgagees. We 
regret we are unable to take that view. If no subsequent 
mortgages had existed in favour of the plaintiffs of the 
present suit and the respondent impleaded them in his 
suit as defendants on the allegation that they were sub
sequent transferees, there would have been some room 
for argument that-the respondent wanted to assail their 
rights as prior mortgagees. We are to a great extent 
supported in this conclusion of ours by w'hat the agent



of the (iocree-iiolder liimself stated before the court on

260 THE INDIAN LAW IlEPO.RTS. [vO L . IV .

wmm the 29th of August, 1925, when the parties were present
Ehan jjefore the Subordinate Judge. The plaintiffs of the pre-

S h e ik h  A li sent suit had asked the court to decLare their lien in res
pect of the deed of 1914 and the two deeds of further 
charge of the year 1915. It was clearly stated on behalf 

Puiim ĴJ decree-holder in reply that there was no objection
so far as the deed of 1914 was concerned, but the right 
of the applicants, so far as the deeds of 1.915 Avere con
cerned, was denied. It was contended on behalf of the 
respondent that̂  nothing wliich was stated on behalf of 
the decree-holder after the passing of the decree should 
be taken into consideration in deciding whether the 
question relating to the prior mortgage was in'contro
versy in the suit brought by the respondent. We regret 
we are unable to exclude this evidence from our consid
eration. The evideuce consists of a statement made by 
the agent of the respondent and is good evidence to show 
what he actually understood in that case when he im- 
pleaxled the plaintiffs of the present suit as defendants, 
calling them subsequent transferees.

We are, therefore, of opinion that when the respon
dent Ali Husain impleaded the plaintiffs of the present 
suit as defendants in his own suit he never intended to 
question their rights as prior mortgagees under the deed 
of 1914. Indeed, as observed by their Lordships of tlie 
Privy Council in the case quoted above, it was necessary 
for him/ if he wanted to destroy the title of the plaintiffs 
in the present suit, to lodge a distinct case in his plaint 
in derogation- of the claim of the appellants relating to 
priority in respect of the deed of 1914. We, therefore, 
hold that the rule of res which has been applied
■in the present case by the courts below does not stand 
in the , way of the plaintiffs, and that his suit must be 
decreed.
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There is no other question regarding which the 

parties are at issue, the mortgage in favonr of the plaint- \VKa.m 
iffs-appellants being admitted throughout.

We, therefore, set aside the decrees of the courts 
below and grant a decree to,the plaintiffs-appellants that 
their suit, as brought, will stand decreed with costs in 
all three courts.

Appeal allowed.

Khan 
■p.

S h e ik h  A n  
K han

APPELLATE CIYIL.

■ Before Mr, Justice Gokaran Nath Misra.

!SHEIIvH MOHAMMAD A LI, (Plaintiff-apr'ellant)
V. SH EIK H  MUMTAZ A LI, (Defendant-respon- 9. 
dent).'*' ^

Heir of a deceased tenant oM-ainmtj eertain rights from the 
landlord— Rights, whether acquired for his exclusive ad- 
vantage- or for the benefi.t of all the heirs of the cUceased 
holder—Possession of the heir, whether on behalf of all

■ tJiG heirs of the deceased tenant~0th3f heirs of deceas- 
■ed, whether can claim partition.
W heie certain plots came in the possession of a person 

•as heir of the previous holder of those plots any rights obtained 
by him in respect of those plots while iu such possession ninst 
be ascribed to the rights of the deceased holder whose heir he 
happened to be and any benefit derived by him must be 
•considered as benefit derived by him not for his exclusive 
advantage but for all the heirs of the deceased holder and his 
possession must be considered not only on his behalf but on 
behalf of all the heirs and the other heirs can claim partition 
■of those plots as .co'sharers. , '

Mr. M. for the ap^
Mr. Naimullah, for the respondent.
“ Swnnrl P.ml-/k-Qxî .ai TvTn 0.0R oF ■■ .stjgaimt. thfi 'dwvrp.ft nf- B. M,

Ahmad Karim, Subordinate Judge: of; Sultanpur, dated:, the , 23rd of : Ma^,
1928, setting aside the decree of Pandit Shiam Manohai' Tewari, Munsif 
of MnsaSrldiana at Sultftnijur, dated the 0tli oE February, 1928, decreeing 

Ihe plaiiitiii’s claim.


