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Before Mr. Justice Wazir Hasan, and Mr. Justice Gokaran
Nath Mism.

THAKUEAIN SRI EAM KUNW AR ( P la i n t i f f -a p p e l la n t )
BABU RAM PRASAD GHOSH and others, (Lepen- j ômmier, 
DANTS-RBSPONDBNTS).'*' 9-

Provincial Insolvency Act {V of 1920), section 28(6)—
Secured creditor—Holder of a decree for arrears of rent, 
whether a secured creditor—Adjudication of judgment- 
debtor as insolvent—Deoree-holder applying for execution 
more than three years after the decree—E.xeciition appli
cation if tinh?.-harred—Exclusion of the period of insol
vency.
The holder of a decree for arrears of rent is a secured 

creditor under the Insolvency Act, Under section 28, sub
section 6 of that Act insolvency proceedings are not to affect 
the power of any secured creditor to realize or otherwise deal 
with his security and, therefore, if a secured decree-holder 
applied for execution of his decree against an insolvent more 
than three 3 êars after the passing of the decree the applica
tion for execution is time-barred and no question of exclusion 
of any period of limitation arises on the ground that the judg- 
raent-debtor was an insolvent.

Mr. P. N. Ghaudhoi' for the appellant. 
My. Gopal Chandra Sinha, iox the mB̂ ondeniiS.
H asan and M isr a , JJ. These two appeals arise 

out of the two orders of the District Judge of Pyzahad, 
both dated the 30th of April, 1928, holding that the ap
plications for execiitioii of decree filed by the appellant 
are time-barred. The facts of the case are that the ap
pellant Thakurain Sri Ram Kuar holds two decrees 
against the respondents G-nr Prasad and Lachhini ITath

^liixeciition of Decree Appeal No. 53 of 1928, against the (lecree of 
Tha'kur EacWipal Singh/Pistrict Txidge of Fyzabad, dated tlic 30th of April,
1928, confirming the order of 0. Thomas, Assistant Collector, 1st claps,
Sultanpnr, dated the 10th of March, 192B.
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1923 for arrears of rent. One of these decrees was passed or 
thakotain 23rd of May, 1921, and the other was passed on the

bBI xvAM ^
Kuae 4th of August, 1921. The respondents Gnr Prasad and 
bIbu Laclilimi Nath were adjudged insolvents in 1917 prior 

pbX d when the two aforesaid decrees were obtained
Ghosh, by the appellant against them. The first application for 

execution M?as filed by the appellant on the 21st of March, 
Hasan and 1927, but it was dismissed for want of prosecution on the 
Mrsra, jj. 7 t|;, of September, 1927- Subsequently on the 1st of 

October, 1927, the appellant filed the present applications 
for execution from which the present appeal's arise.

Both courts below have held that the two execution 
applications filed by the appellant are time-barred sî nce 
they were made more than three years after the date of 
the passing of the decree. ,

In appeal it is contended on behalf of the appellant 
that the decision of the courts below is wrong and the 
execution applications now filed by the appellant are 
within limitation inasmuch as the execution of these 
decrees must be considered to have been stopped, since 
the respondents were insolvents. We regret we cannot 
accept this contention. It is admitted on behalf of the 
appellant that she is a secured creditor. Under section 
28, sub-section (6), the insolvency proceedings are not 
to affect the power of any secured creditor to realize or 
otherwise dear with his security in the same manner as 
he would have been entitled to realize or deal with it 
if no order of adjudication had been made.' It is, there
fore, clear that the fact that the respondents were ad
judged insolvents could not have prevented the appel
lant from obtaining the decree or putting it into exe
cution and under these circumstances no question of ex- 
chisiou of any period of limitation at all arises. The 
learned Advocate for the appellant« admits that the 
applications for execution which have given rise to the
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1928present appeals Avere made more than three years from the 
date of the passing of those decrees.

We are, therefore, of opmion that the execution of 
the two decrees is time-barred and the courts below were

T  . , Ram
correct in dismissmg those applications on the ground of 
Imitation. G h o s h ,

The appeals, therefore, fail and are dismissed with
, Hasan and

c o s ts . Misra, JJ.

'Appeal dismissed.

APPELLATE CIVIL.

Before Mr. Justice Gokarnn NatJi Miam.

EAMAN SUSFGH and a n o th e u  (D e f e n d a n t s -a p p e l la n t s )  v .  NovimfwT, ®. 
D IL L  A SINGH an d  ANOTHEEi, ( P la in t i f f s -b b s p o n d e n t s )  .* -------------- -

Oudh Bent Act (XXII of 1886), section 5— Occupancy tenure 
in Oudh, division or partition of—Dimsion of occupancy 
tenure among memhers of deceased occupancy tenant's

■ family, wlietJier a transfer— “ Transfer” , meaning of..
It cannot be held that an occupancy ten a f’e in Ondll, 

which is non-transferable under section, 5 of the Oudh Bent 
Act (XXII of 1886), cannot be divided or partitioned amongst 
the members of the family of a deceased occupa,ncy tenant 
or amongst several persons who may claim to be the hehs 
of such a tenant. A division of such a tenure cannot be 
treated as a transfer, A “ transfer”  in law must be deemed 
to imply a transfer by a person entitled to'that property in 
favour of a person having no title otherwise. Such a trans
action relating to an occupancy tenure must, therefore, be 
deemed to be inoperative. Where, however, the holding is 
claimed by different heirs of a deceased occupancy tenant 
or where the occupancy tennre forms i)art of the property 
of a joint family or; of co-tenants and a division takes place 
among such persons, it cannot be held that the transaction

■*Second Civil Appeal No. 108 of 1928, against the decree of ■ Syed 
Klmrslied Hasan, Subordinate Judge of Hardoi, dalied tlie 32nd of !Deceni- 
ber, 1927, setting aside the decree of fiyed Abid. Raza, Mnnsif o f: Eilgrsvfe* 

dated the 6th of Angiist, 1927, dismissing: the plaintifEs’ sxut. ^
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