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APPELLATE CRIMINAL.

Bejore Sir Louwis Stuart, Knight, Clief Judge and Mr.
Justice Muhammad Reza.

BISMILLAH KHAN (Arerrrant) o. 8. SHAKIR ALY
(COMPLAINANT-RESPONDENT.)*

Crinedinal P)m edure Code (et V oof 18981, secltions 476 and
476 B—Application to prosecute a person for giving false
evidence—Second appeal aguinst an order consenting or
refusing to prosecute—Oudh Courts Aet (Local Act IV of
1925), section 40—Order of a« Munsif refusing to prose-
cute whether one passed within  section  40-—District
Judge, whether can transfer an appeal against the order
of o Munsif refusing to prosecute under section 193—
Civil Procedure Code (Act V of 1908), section 115.

Where the court of fivst instance consents or refuses to
prosecute, whether the appellate court upholds or reverses his
order, there is one appeal, and one appeual only under sec-
tion 476B of the Code of Criminal Procedure. The right to
appeal is created by the Legislature. - The Legislature grants
one appeal only and no second appeal lies.

The District Judge may transfer to any Subordinate Couart
under his administrative control any appeals pending before
him from the decrees or orders of Munsif. But an order by
Munsif refusing to prosecate under section 193 is not an
order of a Munsif within the meaning of seetion 40 of - the
QOudh ,Courts Act (Liocal Act TV of 1925) and so the District
Judge had no jurisdiction to transfer an appeal against such
an order to the court of the Subordinate Judge and so, where
such an appeal was fransferred by a Distriet Judge 1o the
court of a Subordinate Judge, the proceedings before the
‘Subordinate Judge were null and void.

‘Where a Subordinate Judge in an appeal transferred to

his conrt by theeDistrict Judge reversed the order of a Munsif

and took action under section 476 of the Code of Criminal

Procedure, which order was without jurisdiction, the High
Court cannot take action under section 439 of the Code of

*("nmuml Appeal No. 417 of 1928, agaitst the order of Pandit

Damadar Rao Kelkar, Suhorﬁ:mtc Judge of Rae Bareh, dated . the 14‘rh
of Angtm’( 1924,
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Criminal Proceduve, as the court of a Subordinate Judge iy
not a criminal court but it can interfere under section 115 of
the Code of Civil Procedure.

Ranjit Narayar Singh v. Rem Bahadur Singl (1), dis-
gented from. Muhemmad Tdris v. The Crown and another
{2), velied upon. .

Mr. Ale Raza and Mr. S. M. dhwad, for the appel-
fant. ,

The Government Advocate (Mr. (. H. Thomuas)
and the Government Pleader (Mr. H. K. Ghosh), for
the Crown.

gruart, C. J. and Raza, J.:—This  matter has
come before us in the form of a criminal appeal.  As we
shall show later no criminal appeal lies, bubt Bismillak
Khan, the appellant is nevertheless entitled to redress.
The case has been referred to a Bench in view of a con-
flict of opinion between certain High Courts. The facts:
are very simple. Bismillah Khan was alleged to have
identified a certain Shakir All at o time when a bailiff’
of the court was endeavouring to cffect service of a
summons upon him. Shakir Ali, alleging that at the
time when it wag stated that the swmmons had  beew
served upon him he was working in the Santhal Parganas.
in Behar, applied to the Munsif to prosccute Bismillah,
Khan under section 193 of the Indian Penal Code. . The
order in question would have been an order under see-
tion 476 of the Code of Criminal Procedure.  The
Munsif refused to prosecute. Shakir Ali then appealed
to the Court of the District Judge. This appeal was:
under section 4768 of the Code of Criminal Procedure..
The relevant words are these :—-

“'Any person on whose application any eivil. .
court “has refused tomakea complaint
under section 476. . . may appeal tor

the court to which such former court is
(1) (1927) I. T. R., 5 Pat., 262, (@) (1925 T. To. R, 6 Tah., 56.
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subordinate within the meaning of sec-

tion 195, -sub-section 3 and the superior

court may thereupon, after notfice to the

parties concerned. . . itself make the

complaint which the subordinate court

might have made under section 476. "’

There is no doubt as to the fact that the Court to
which this appcal should have been made was the Court
of the District Judge and the appeal was made to the
Court of the District Judge, but the District Judge by
an order of the 7th of May, 1928, transferred the hearing
of the appeal to the Court of the Subordinate Judge. The
Subordinate Judge took action in the matter under sec-
tion 476 of the Code of Criminal Procedure. Bismillah
Khan appeals against his order. A preliminary objec-
tion was taken to the hearing of this appeal on the
ground that no appeal lay under the provisions of sec-
tion 476B. We consider that no appeal does lie. Tt is
true that a Bench of the Patna High Court i of opinion
that in such circumstances an appeal does lie to the
High Court. Their decision is reported in Ranjit Nara-
yan Singh v. Ram Bahkadur Singh (1). But we are
unable with great respect to accept the view of the iearned
Judges, who decided that appeal. It does not appear to
us that it is necessary to refer to other reported cases in
-which the point has been raised as our view, which is
the view taken by the Tiahore High Court in Muhammad
Tdris v. The Crown and another (2), is that upon read-
ing the words of the section itself it is obvious that no
appeal lies to the High Court in such cases. Where the
court of firsts instance consents or refuses to prosecute,
whether the appellate court upholds or reverses its order
there is one appeal, and one appeal only under this sec-
tion. Tt is not the question of what might have been
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is created by the Legislature. The Legislature grants
one appeal only and no second appeal lics. Therefore
we hold that in no such cases can an appeal lie to a High
Court. An appeal can only lic to the High Court, which
is here the Chief Court, where the original order has
been passed by a court from which the appeal ordinarily
lies direct to this Conrt.

This, however, docs not conclude the nntber.  The
learned Counsel appearing for Bismillah Khan has very
rightly asked us to use our powers, if we are of opinion
that the learned Subordinate Judge had no jurisdiction to
pass this order. We connot tpke action under section 439
of the Code of Criminal Procedure, as the Conrt of a Su-
bordifate Judge is not a eriminal court: but we can take
action under section 115 of the Code of Civil Procedure
and we propose to do so. Shakir Ali has been served
with a notice. He is not represented.  We have givew
him proper notice. The question as to  whether the
learned Subordinate Judge had or had not jurisdictiow
turns on the interpretation of section 40 of the Oudh
Courts Act (Local Act TV of 1925). A District Judge
may transfer to any Subordinate Judge under his ad-
ministrative control any appeals pending  before  him
from the decrees or orders of Munsif. Tn order to justify
the transfer we have to see whether this is an order of a
Munsif within the meaning of scction 40. We are of
opinion that it is not such an order, and that the District
Judge had no jurisdietion to transfer the appeal. The case
then ‘stands as follows. The proceedings before the
Subordinate Judge are null ‘and void. They are as if
they had not existed. We veturn the record {o the Dis-
trict Judge of Rae Bareli with a direction that he should
re-admif the appeal of Shakir Ali and decide it according
to law. There is no order as to costs.

Care remanded.



