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Before Sir Louis Stuart, Knight, Chief Judge and Mr.
Justice Muhamrnad Ram.

BISM ILLAH  I v H A N  ( A p p e l l a n t )  v .  S, SHAIvIE, ALI 
(COMPLAINANT-EESPONDEISTT.)*

Criminal Procedure Code (Act V of 1898), sections 476 and 
476B—Ap-plication to 'prosecute a person for giving false 
evidence—Second appeal agairist an order consenting or 
refusikg to prosecute— Oudh Courts Act (Local Act IV  of 
19'25), section 40— Order of a Munsif refusing to prose
cute whether one passed, uyithin section 40—District 
Judge, whether can transfer mi apipecd against the order 
of a Munsif refusing to prosecute under section 193— 
Civil Procedure Code (Act V of 1908), section 115.

Where the court of first instance consents or refuses to 
prosecute, whether the appellate court upholds dr reverses Hs 
order, there is one appeal, and one appearonly under sec
tion 476B of the Code of Criminal'Procedure. The right to 
■appeal is created by the Legislature. The Legislature grants 
■one appeal only and no second appeal lies.

The District Judge may transfer to any Subordinate Court 
under his administrative control any appeals pending before 
him from the decrees or orders of Munsif. But an order by 
Munsif refusing to prosecute under section 193 is not an 
•order of a Munsif within the meaning of section 40 of the 
‘Oudh . Courts Act (Local Act IV of 1925) and so the District 
■Judge had no jurisdiction to transfer an appeal against such 
.an order to the court of the Subordinate Judge and so, where 
■such an appeal was transferred by a District Judge to the 
?c.ourt of a Subordinate Judge, the proceedings before the 
‘Subordinate Judge were null and void.

Where a Subordinate Judge in an appeal transferred to 
his com-t by the®District Judge reyersed the order of a Munsif 
;and took action under sectioh 476 of the Code of Criminal 
Procedure, which order was without jurisdiction, the High 
C-ourt cannot take action under section 439 of the Code of

* Criruijial Appeal Xo. 417 of 3928, ;igai>.nst the order of Pandit 
iniaivuiilaL- r!a:o Ki'lkar, fSiibordinate jn(3ge of Tlae Bareli, dated the 14th
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1928 Criminal Procedure, as the court of a Subordinate Judge is 
Bi3>niiLAH not a criminal court l:)ut it can interfere inider section 115 of 

the Code of Civil Procediire,
V.

S* R anjit 'Ncmyan Singh  v. R am  B ahadur S ingh  (1) , di«-
sented from, M iihm im ud Idris v . T he Groton and a n o th er
(2), relied upon.

Mr. Ale Ram and Mr. S. M. Ahmad, for the appel
lant.

The Government Advocate (Mr. G. H. Thomaf>) 
and the CTOvernment Pleader (Mr. H. ii. Ghosh), tor 
the Crown.

Stuart , C. J. and E a za , J. ;—~This matter has- 
come before us in the form of a criminal appr̂ al. Aa we’ 
shall show later no criminal appeal lies, but Bismillah 
Khan, the appellant is nevertheless entitled to redress. 
The case has been I'eferred to a Bench in view of a con
flict of opinion between certain H'igii Coin.‘ts, The factS' 
are very simple. Bisniillali Kiian was alleged to luive 
identified a certain Shakir All at a time when a bailiff' 
of the court was endeavonriDg to effect service of 
summons upon him. Shakir Ali, alleging that at the* 
time when it was stated that the sunnnons had been- 
served iipon him he was working in tlie Santhal ParganaS' 
in Behar, applied to the Miinsif to prosecute Bismillah. 
Khan under section 193 of the Indian Penal Code. The 
order in question would luive been an oi’der under sec
tion 476 of the Code of Criminal Procedure. The; 
Mnnsif refused to prosecute. Shakir Ali then appealei 
to the Court of the District Judge. This appeal was- 
imder section 476B of the Code of Criminal Procedure.. 
The relevant words are these -

“ Any person: on. vdiose application any civil. .
court has refused to make a complaint 
under section 476. . . may appeal tc>'
the court to which such former court it̂

(1) (1927) I. L. R., 5 Pat., 262. (2) (102o) I. L . B,,. r  Ijali., 56.
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1928subordinate within the meaning of sec
tion 196, • sub-section 3 and the superior 
court may thereupon, after notice to the ?;• 
parties concerned. . . itself make the aS ™
complaint which the subordinate court 
might have made under section 476.  ̂ ^

There is no doubt as to the fact that the Court toand n'ma, i. 
which this appeal should have been made was the Court 
of the District Judge and the appeal was made to the 
'Court of the District Judge, but tlie District Judge by 
:an order of the 7th of May, 1928, transferred the hearing
•of the appeal to the Court of the Subordinate Judge. The
Subordinate Judge took action in the matter under sec
tion 476 of the Code of Criminal Procedure. Rismillah 
Khan appeals against his order. A preliminary objec- 
tion was taken to the hearing of this appeal on the 
ground that no appeal lay under the provisions of sec- 
■tion 476B. We consider that no appeal does lie. It is 
■true that a Bench of tlie Patna High Court is of opinion 
that in such circumstances an appeal does lie to the 
High Court. Their decision is reported in 
yan Singh v. Rmn Bahadur Singh (1). But we are 
unable with great i-espect to accept the view of the learned 
Judges, who decided that appeal. It does not appear to 
us that it is necessary to refer to other reported cases in 
which tlie point has been raised as our view, which is 
the view taken by the Lahore High Court in 
Idris V .  The Grown and another (2), is that upon read
ing the words of the section itself it is obvious that ho 
appeal lies to the High Court in such cases. Where the 
■Gourt of first®instance consents or refuses to prosecute,; 
whether the appellate court upholds or reverses its order 
there is one appeal, and one appeal only under this sec
tion. It is not the question of what might have been 
<lesired but of what the words are. The righl] to appeal

fl) (1027) I.. Jj. B., 0 Pat,, 2G‘i. (2; (192g) I. L. R., 6 Lab., 5G.
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S. Shakir 
A m ,

IS created by the Legislature. The Legislature grants-
appeal only and no second a|)peai lies. Therefore'

V.' we hold that in no such cases can an appeal lie to a High
Ĉ ourt. An appeal can only lie to the Higli Court, wliich
is here the Chief Court, wliere the original order ha».
been passed by a court fi'orii which the apt)eal ordinarilv 

Stuart, C. J .  ^ ,
and R aza, J .  lies direct to this Gonrt.

This, liowever; does not conclude the* rufitter. The- 
learned Gonnsel ajypearing for BiHnrilhih Khan has Very 
rightly asked us to use our powers, if we are of opinion 
that the learned Subordinate -Fudge luid no jurisdiction to 
pass this order. We cannot tiike action under section 439 
of the Code of Criminal Procedure, as the Court of a Su
bordinate Judge is not a criminal court; but we can take 
action under section 115 of the Code of Civil Procedure 
and’ Ave propose to do so. Shakir Ali has been served' 
with a notice. He is not rcf)resented. We have given 
him proper notice. The question as to wliethei' thee 
learned Subordinate Judge had or bad not jurisdiction' 
turiis on the interpretation of section 40 of the Oudb 
Courts Act (Local) Act' TY of 1925). A District Judge 
may transfer to any Subordinate Judge under (ns ad
ministrative control any appeals pending before him 
fi'om the decrees or orders of M'unsif. In ordei- to justify 
the transfer we have to see whether thiB is an order of a 
Munsif within the meaning of section 40. We are of 
opinion that it is not such an order, and that the District 
Judge had no jurisdiction to transfer the appeal. The case 
then stands as follows. The proceedings before the 
Subordinate Judge are null and void. TJiey are as if 
they had not existed. We return the record io the Dis
trict Judge of Eae Bareli with a direction that he shoiild 
re-admit the appeal of Shakir Ali and decide it according 
to law. There is no order as to eosls.

Case remanded.


