
tliat a brotlier is a member of a Muslim's family within __
the" meaning of this section even when such brother tmdad am 
lives in a different coiintry and supports himself. He ashtq 
■does not cease to be a member of the family thereby.
In the particular case before ns we have not the slightest 
hesitation in finding that Ashiq Ali, Sadiq Ali, Ahmad shmrt, cj. 
Ali and Musammat E’ajuban are members of Imdad Ali’ s 
family. These findings dispose of all the pleas argued 
before us in appeal. We dismiss this appeal with costs.

Appeal dismissed.
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APPELLATE CIVIL.

B efore  M r. .Justice Gokaran N ath Misrci and M r. Justice  
BisheshiDar N ath  S rim stm a .

T H A K U E  J A I  I N D E A  B A H A B U H  S I N G H  ( P l a i n t i f f -  
a p p e l l a n t . )  V . L A L A  K H A I E A T I  L A L  an d  o t h e e s  

(DePENDAWTS-RESPQNDENTS).'^

M ortga ge— Joint Hindu fam ily— Hindu fa th er , m ortgage hy—   — ■— -
D eb t of a H indu  father, sons liability to pay— W h en  major 
portion  o f d ebt for  n ecessity  hut no n ecessity  proved for  
a m inor portion  o f a m ortgage d eb t, son\s liability to  pay 
that m in o r  portion— L im ita tion  A c t ( I X  0/  1908) articles 
116 and 66— M ortgage inopera tive and u nen forceable as 
a  m ortgage— L im itation  applicable to  en force th e p er
sonal covenant— Alienations hy a H indu fa ih er-— General 
allegations that father was e'xtravagm .t and im m oral, 
w h eth er tooidd relieve th e son.

The principle applicable in the case of sales, that if a 
'Sale-deed is found to ha-ve been executed for necessity and the 
bulk of its consideration consists of antecedent debt or was 
justified by fami! y necessity i t  should not be set aside be
cause no legal necessity in respect of a minor portion of the 
-sale-price has been proved, does not apply in the case of a 
mortgage. : T h e position in the case, of a mortgage is quite 
-different. In  the case of a mortgage the father can borrow

Civil Appeal No. 20 of 1928, against the decree of Pandit Giilab 
‘Singh JosM, SBbordiriate Jildge ol KheM, dated t\ie 31st of October, 1927. 
idismissing the/pi aintiff’fi claim.



^928 the precise amount required to m eet tlie fam ily necessity. I f  
Thakxjb ,Tm~ he borrows more money than is ref|iiired the sous cannot bê  

iNDRA made liable fo r  the sum  in excess of f;rmily necessity.

S tn gh  B'lmyad H usain  v .  M ata D in  ■Singh ( ] ) ,  Gur Bahai v .

Lala^ '̂khai Girdhafi Lai (2), R am  Dei v . Suraj BaM ish  (3 ), and Sri 
BATi Lal. K riskn  Das v. N atlm  R am  (4) , referi'ed to. Badri. Prasad  v.

Maclan Lal (5), and Tonnprosad Sou v. M adhu Sudan Girt 
(6), disting-uished.

W here a registered mortgage-deed is inoperative or can
not be enforced as a mortgage, nevertlieless the mortgagee- 
can enforce the personal covenant and claim a. money decree 
against the mortgagor, in th;it case the suit will be governed 
by six years’ rule prescribed by article 1X6 and not by article- 
66 o f  th e  Lim itation A ct, for the mortgfige-deed in suit can
not be considered to be a, single bond witliin tlie m eaning o f  
article 66.

I t  is well settled that in tlie case of: an alienation by â  
Hindu father a mere general allegation that the father led an  
extravagant, immoral and licentious life would, even if prov
ed, not be sufficient to relieve the son.

lia r  Narain Y . B eni Pershad  (7 ), J ogin ee Mo.hun Ghat- 
terji V . B hoot N ath Ghosal (8) , Sham  Lal v. Tcharhja L akhm i 
Cha,nd (9) , Dinli-nr Hari Kidlmrne^ v. CMia.gnnlal NarNidas (1,0), 
Dronamraju Rama Rao v. Vissapragada V edayya  (11) . Gaja- 
dhar Bahhsh  v. Gauri Shanker  (12), and M iller  v . R w ig a  
N ath M ullick  (-13), relied on, R am din  v. K alka  P ershad  (14) ,. 
find Ganesh Lal P a m litY . K hertram ohan M ahapafra  (1 5 ), dis
tinguished. Quinn Y . Lca.ihem  (16), Triconidas C overji B hoja  
v. Gopi7iaih Jiu Thakur (17), R am  N am in  v . K alka Siytgli
(18), Lalchand Narwhand Gujar r . N arayan  (19), P a le  v. 
Pflie (20), referred to, K i£ ien  Lal v, Gafuruddhvnija Prasad  
S'ing/i (21), and Sri Narain y . Lala R aghuham  R a i  (22),. 
followed.

(1) (1916) 19 O.C., 122. (2) (1019) 22 0 .0 ., 84.
(3) (1920) 23 O.C., 9(M. (4) (1927) >!• O.T7,N,, 18.|
(5) (1893) I.L.R ., 15 A ll, 75. (G) (1926) 30 C .W .N., 201
(7) (11/05) 8 D. 0 ., 77. .(8) (11)02) i :  D. R., 29 fb !., 654.

,(9) (1920) 18 A. Ij. ,T„ 476. (10) (1913) I. L , K., 88 Bom 177'
(11) 1922) I. L. R „ 46, Maa.. 435. (12) (192li B O. L . .T̂  31,
(IB) (188G) I. L. R., 12 CaL, 389. (14) (lfi«4) Tj. B .. 12 T A 19
(15) (1926) Tj. E-, 53, T. A., 134. (If,) flQOI) \ A. 0 ., 495
(17) (1917) L. B ., 44 T. A., 65. (18) (190fi) T. L. B., 2fi, All., 13B
(19) (1913) L L. E., 37 Bom., 656. (20) (1915) A C., IIOO.
(21) (1899) I. L. 21 AIL, 238. (22) (1912) 17 Cl W . N., 124 (P. C,):
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1928Messrs. Haider Husain, Ganga Prasad and Suraj 
Namin Dikshit, for the appellant.

Messrs. St. G. Jachson and Prag Das Bhargava, bahabub 
for the respondents.

M isra and Sr ivastava , JJ. :— This is a first appeal’  1 r  b a t i L a i ,.

arising out of a suit to recover Bs. 61,844 on foot of a 
niortgage-deed, dated the 24th of July, 1920. The 
deed was for Es. 35,000 and had been executed by de
fendant No. 1 in favour of one Chhedann Sah. The 
term fixed in the mortgage was three years. The plain- 
tilf is an assignee of the mortgagee rights. The only 
defendants who contested the suit were defendants Nos. 2 
and 3, the sons of the mortgagor, defendant No. 1. They 
pleaded that the property which formed the subject of 
mortgage was joint family property and tha,t the de
fendant No- 1 had no right to mortgage it.- They denied 
that the mortgage-money was borrowed for any legal 
necessity and further pleaded that the money had been 
borrowed for immoral purposes and the family property 
was, therefore, not bound by it.

The amount of Es. 35,000 forming the consider a- 
tion of the mortgage-deed in suit consisted of two items, 
namely Es. 84,000 left with the mortgagee for payment 
of money due on two earlier mortgages and Es. 1,000 
paid in cash before the Sub-Begistrar. The trial court 
decided the plea of immorality against the defendants.
It held that the item of Bs. 34,000 was for legal neces
sity and binding upon the defendants. As regards the 
itenr of Es. 1,000 paid in cash, it held that the plaintiff 
liad failed to prove that it was borrowed for legal neces
sity and therefore the defendants Nos. 2 and 3 were not 
bound to pay that amount. It further held that the 
defendant No^ l  could not bê  ̂n̂^̂  ̂ personally liable for 
this amount as tlie claim in respect of it was governed 
by Article 66 of the Indian Limitation Act and was, 
therefore,:vbarred by" time.
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The “plaintiff has appealed in respeGt of the item 
Qf 1,000 and the defendants Nos. 2 and 3 have fded 

rahadu-r cross-objections in respect of an item of Rs. 8,000 form- 
ing' part of the sum of Rs. 34,000 left witli the mortgagee 

payment of two earlier mortgages.
The first contention urged on belialf of tlve appellant 

Mi r̂n and 1;000 paid in cash has been prov-
Srir.a.tava, ĝ| borrowcd for legal necessity and re-

liance ha,s been placed on the statement of Bind a Prâ sad 
(P. W. 2), who was the rmMkkvr of the original mort
gagee, Chhedami Sah. He stated tliat ' ‘the amonnt of 
Rs. 1,000 was, perhaps, paid for the payment of reve
nue. The defendant No. 1 said that it was to pay the 
revenue.”  In cross-examination he admitted tluit tlie 
transaction was not made througli him and tliat he did 
not know if the mortgagee made any inquiries fil)ont the 
debts. He was unable to offer any explanation as to 
why no mention was made in the deed aboid; the sum of 
Rs. 1,000 being taken for the payment of revenue. 
We are not prepared to accept the uncorroborated state
ment of this witness on this point. The' witness quali
fies his statement with. a . “ perhaps”  and is not certain 
about it. We, therefore, agree with tlie lower court 
that the plaintiff has failed to prove the legal necessiiiy 
for this amount.

Next it was urged that this amount of R,;i. '1,0(j0’ 
forms but a small fraction of the mortgiige-money and 
therefore the plaintiff should be given a decree for the 
entire mortgage-money even though the legal necessity 
for this small portion of it may not be establislied. We 
are of opinion that the principle relied upon by the leam- 
ed Counsel for the appellant has no application to the 
present case. It has often been decided in cases of sales 
that if a sale-deed is found to have been executed for 
necessity and the bulk of its consi-deration consists of
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1928antecedent del̂ t or was justified by family necessity, it 
should not be set aside because no legal necessitj  ̂ in res- 
pect of a minor portion of the sale price has been proved Eahadto 
— See Bunyad Husain v. Mata Din Singh (1); Gur Sahcii 
V. Girdfmi Lai (2) and Ram Dei v. Siimj Bakhsh (3).̂ '̂ -̂'̂_ . . .  LaL.
llie same prmciple was affirmed recently by their Lord
ships of the Privy Council in Sri Krishn Das y. Nathu 
Ram (4). All these cases are cases of sales. The 
reason for this rule, to use the words of their Lordships 
of the Allahabad High Court quoted with approval by 
their Lordships of the Judicial Committee in the above 
case, seems to be that “ it is not always possible for the 
father of a family to sell that share of the property 
which will bring in the precise sum which is wanted to 
clear the debts which are binding.”  The position in the 
case of a mortgage is quite different. The father can 
borrow the precise amount required to meet the family 
necessity. If he borrows more money than is required 
the sons cannot be made liable for the sum in excess of 
the family necessity. The only two cases of mortgages 
cited by the learned Counsel for the plaintiff are Badri 
Prasad v. Madan Lai (6) and Taraprosad SauY. Madhu ’
Sudan Giri (6). In the Allahabad case it ŵ as remarked 
that the entire debt amounting to Bs. 1,650, with the 
exception of Es. 11-9-0, constituted antecedent debts 
and a decree was passed for the entire amount. But the 
question now under consideration wa-s neither raised nor 
considered. In the Calcutta case a Hindu widow bor
rowed more than the necessity justified. It ŵ as held 
that the creditor in such a case must prove that legal 
necessity did exist or that he made proper and hond 
fide inquiries as to the existence of such necessity and 
satisfied himself hy all reasonable means as to its exis
tence. But lie is not to see to the application of the

(1) (1916) 19 O.C., 122. (2) (1919) 22 0,0%. 84.
(3) (1920) 28 O.C., 204. . ' (4) (1927) 4 O.W .N., 184. ; :;
W)  (1893) 16 All., 75.: (6) (1925) 30 C.'W.l?., 204.
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1928 money. In the circumstances of the particular case
Thaktjb jai Lordships having' found that the creditor had es-iSDEA ^

BAHADtni fcabhshed the existence of the necessities and the rever-
‘ i). sioner having failed to show that the amount advanced

was excessive to the knowledge of the creditor, it was 
held that the mere fact that the amount borrowed was,

, to some extent, larger than the sum actually needed did
'Mu'sra c{nd ’  °   ̂ . . • , .

Srkastava, not vitiate the mortgage. The decision m this case, in 
our opinion, turned upon the special facts of the case 
and proceeded upon a different principle. ~We cannot, 
therefore, regard any of these two cases as an authority 
in support of the plaintiff’s contention. We must, 
therefore, overrule it.

The last point urged in support ol‘ the ap|)eal relates 
to limitation. It is contended that the claim for a, per
sonal decree against the mortgagor in respect ot: tlvia 
item of Bs. 1,000 is governed by the six years’ rule of 
limitation provided in Article 116 of the First Schedule 
of the Indian Limitation Act and not by tlie three years’ 
rule laid down in Article 66. We are of opinion tliat 
tliis contention must succeed. The mortgage-deed in 
suit is a contract in writing registered. If tlie. mortgage 
is inoperative or cannot be enforced as a mortgage never
theless the mortgagee can enforce the personal covenant 
and claim a nioney decree against the mortgagor. There 
seems to be a concensus of authority of all tlie High 
Courts in the country that such cases are governed by tlie 
six years’ rule prescribed by Article 116. Article 66 
applies to claims based on a single bond. A single bond 
means a bond merely for payment of a ceftain sum of 
money without any condition in or annexed to it— See 
Halsbury’ s Laws of England, volume III, page 80, and 
Bar N ar am y:  Bern Per shad (1). The mortgage-deed in 
suit caimot be" considered to be a single bond within the

(1) (1905) 8 O.C., 77,
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meaning of Article 66. In Joginee Moh^m GliaUerjee __
V. Bhoot Nath Ghosal (1) Mr. Justice A mber Al i (as heTHAKUB .tm 
then was) remarked as follows :—

V 0 | .. I V .1 LUCKNOW  SE R IE S. I l 3

“ If I  am right in that concliision, it follows that
the document cannot take effect as a mort- ^  
gage-deed; but as it is registered, al
though the suit has heen brought more
than three years after the date of execu- 
tion, the claim is not barred as was con- 
tended for by the defendant’ s counsel.”  

In  Sham Lai v. Tehariya Laklimi Ghand (2) the 
mortgage being held to be invalid the mortgagee asked 
for a simple money decree. The suit was instituted 
within six years of the expn’y of the period fixed for re
payment. B a n erji and T u d b a ll ,  JJ. held that the 
•suit was not time-barred. In Dinkar Ifan Kiilkarne v, 
>€hhaganlal Narsidas (3) a Division Eench of the Bom 
bay H igh Court, consisting of H ea ton  and Shah, JJ. , 
-held that where the mortgage-deed was invalid, a suit 
for a personal decree agamst the mortgagor was govern- 
'cd by Article 116 of the Limitation Act. Their Lord
ships of the Madras l^igh Goiiiii in Dronamrapi Ramia 
Rao V. Vissapragada Vedayya (4) lielcl that'where the 
registration of the mortgage-deed was a fraud on the 
Tegistration law and did not affect the immoveable pro
perties comprised in the deed, still the registration was 
;good as regards the personal covenant to repay the mort- 
'gagee-money and enehled the mortgagee to sue for it 
within six years as provided by Article 116 of the Indian 
Lim itation Act. This case was followed in our own Court 
by H asan a îd K ing, JJ. in Ramhit Singh v.

(Second Civil Appeal No. 4 of 1927, decided 
on the 3rd of May, 1927). In Gnjadlia.r Bakhsh v. 
'Gaufi Shâ nker (5) Messrs. D anirlr and W azir

(1) (1902) 29 Calc., 654. (2) (1920) 18 A.L*J.. 476.
(B) (1913) 38-Bom., 177. (4) (1922) I.L .B ., 46 Mad., 435.

(5) (1921) 8 Q.L.J., 81.



1928 Hasan lielcl that where in a suit based upon a mortgage
-tai executed by the mauager of a joint Hindu family the

fuhadto mortgagee prays for an alternative relief that in case the
mortgaged property be not found liable for payment of

lalâ Khai- the mortgage debt he should be given a personal decree,
R ;m  l a l . limitation for such a relief is governed by Artcle 116.

It does not seem necessary to multiply authorities in
Misra and suppOrt of this vieW.

Srivastum,
The learned Counsel for the respondents claims that 

ail these cases must be considered to l)e ba,d law in view 
of the pronouncement of their Lordships of the Privy 
Council in RamcVm v. Kalka Per shad (1) and Gmiesh 
Lal Pandit v. Khetrcmiohan Mahapatra (‘2). In the hrst, 
of these cases the suit was instituted by the mortgagee, 
claiming a decree for the mortgage-money by sale of the 
mortgaged property and also by rendering the person of

■ the defendant and liis other property liable. It was- 
claimed that the second relief for a pcraoual decree was- 
governed by the twelve years’ rule prescribed by 
Article 132 of Schedule II of Act IX  of 1871. Their 
Lordships remarked that “ a, period of nearly ten years- 
elapsed from the time at which the moi:-tgage-inoney 
with interest hecame payable before the suit was institut
ed. The question submitted for their Lordships’ con
sideration is, whether the lesser period of limitation, 
three or six years as the case nuiy he, has barred the' 
personal remedy against the mortgag'ee, even tliougli the 
mortgage remains in full force, as aga-inst the mortgaged 
property . . .  The second schedule places simple- 
money demands generally under tlie tln'ee yearsMimita- 
tion,. and under No. 65 the same liroitatioivis applied to 
a single bond, and under the same limitation are placed' 
hills of exchange, arrears of rent, and suits l)y mortgagors 
to recover surplus from the mortgagees. The six years’ 
limit embraces suits on foreign judgments and some'

(1) (1881) L.E., 12 LA,,  12, (2) (1926) L .B .. fi:'i I.A., 134. ;
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1928compound registered securities. The twelve years’ 
period is made applicable principally to suits in respect Thakub Jae; 
of immoveable property, though, it also applies to judg- bahab-or 
ments and recognizances in India.”  Ultimately their 
Lordships decided that Article 132 did not apply to the^ îA^^®"- 
relief for a personal decree. It will he noticed that the 
suit in this case was brought more than six years after 
the mortgage-nioney became payable. The only ques- 
tion which their Lordships Avere called upon to decide 
was whether twelve years’ rule of limitation prescribed 
by Article 132 applied to the case. It was Avholly im
material whether the case was governed by the three 
years’ or six years’ rule as in either case the claim was 
long barred. Their Lordships were not called upon to 
decide as to which of the two lesser periods of limitation 
applied to the claim for personal relief.

In the second case also, as remarked at page 189 of * 
the report, the suit on the mortgage bond was not in
stituted “until ten years after the debt became repayable.
The question which arose for determination was whether 
the claim on the personal covenant for the balance of the 
mortgage debt was barred by limitation and as such the 
alienations made by a Hindu widow in consideration 
thereof were not binding on the reversioners. The 
respondent was not represented at the hearing of the 
appeal before their Lordshipvs of the Jiidicial Committee 
and their attention was not drawn to Article llG of the 
Indian Liniitation Act. The Eight B-onourable Mr.
Am eer A.li, deliA^ering the judgment of their Lordships, 
referred with approval to the decision of the Judicial 
Committee im. RamMn y. Kal-lm. Pershcul (1) and to a 
decision of the Calcutta High Court in MZler Y .  Bimgay 
N(Mi MuMch (3), which followed the decision, in Bam- 
dm V. Kalka Pershad (1), in suport of the view that 
Article 182 did not npply to the claim for a money

(1) (1884) Ij.Tl., 12 T.A., 12. (2) (1886) I.L.E.; 12 Calc., 389.
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__10^8 clecree. The last sentence quoted by tlieir Lordships
thakue from the decision of the Calcutta High Ooiirt is as fol-

J ai I ndra

B ahadot; l o w s  : ------

Singh  “ The claim to make the defendant personally liable
• has tlierefore been ria’htly iield to be

IvHAIRATI
Ijal. barred by limitation, tlie present suit

having been commenced more than." six
Misra and years after the accrual of the cause of

S n m s ta v a , action.”
In this case also it is clear beyond doubt that as the 

suit on the mortgage bond had been instituted more than 
six years after the due date the only question whicli 
arose for decision was whether the claim for a personal 
decree could be governed by the twelve years’ rule. It 
was of no consequence at all for the purposes of that case 
whether the three years or the six years’ rule applied to 
such a relief. Thus the remark made by their Lord
ships ‘ ‘that the claim had become barred under
Article 66” , on which strong reliance Jias been placed
by the learned Counsel for the respondents, was’ an 
ohiter and not necessary for the decision of the appeal. 
While any dicta of their Lordships of the Judicial Com
mittee are always entitled to our greatest respect yet we 
cannot in the circumstances stated above treat this 
remark as an authority in support ol: the contention that 
the claim is governed by the three years’ rule. As 
pointed out before his Lordsliips the Right Honourable, 
Mr. Ameer Ali, , sitting as a Judge of the Calcutta Higli 
Court in the case of Joginee Mohin Gha/terjee v. Bhoot 
Nath Gkosal {V), in which the question arose directly 
for decision, held that Article 116 applied to such a case. 
The same view was taken in Miller v. Rtinga Nath 
Motilick (2)̂  which was referred to with approval by 
their Lordships. As remarked by Lord Halsbury in 
Quin?i V . Ledthem (3) “ every judgment must be read

.(1) (1902) 29 Calc., 654. (2) (188G) I .L .E ./1 3  Ciak-., 389.
(3) (1901) 1 A.G.,
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as applicable’to the particular facts proved, or assumed 
to be proved, since the generality o fthe expressions v̂hich 
may be found there are not intended to be expositions of Bakujpb 
the whole law, but governed and qualified by the parti- 
cular facts of tbe case in which such expressions are to 
be found.”  Without a further pronouncement by their L-̂ . 
Lordships to that effect we are not prepared to hold that 
their Lordships intended to overrule the catena of deci- Misra 
sions'of the various High Courts and to lay down a 
of law to the elfect contended for by the respon
dents. We feel stronger in taking this view as we 
find that their Lordships of the Judicial Com
mittee in Trioovidas Cooverji Bhoja v.' Gopi- 
fiath Jiu Thakur (1) in unequivocal terms accepted ihe 
interpretation put upon Article 116 by the courts in 
India which supports in principle the view we are adopt
ing in the present case. In this case the claim was for 
royalty based on a registered and the question
was whether the claim was governed by the six yearŝ  
rule under Article 116 or by the three years’ rule under 
Article 110. Their Lordships remarked

“ Both these Acts (Act IX of 1871 and Act XY 
of 1877) draw, as the Act of 1859 had 
drawn, a broad distinction between un
registered and registered instruments- 
much to the advantage .of the latter. The 
question eventually arose whether a suit- 
for rent on a registered contract in writ
ing came under the longer or the shorter- 
period. On the one hand it has been cun- 
tended that the provisions as to rent is: 
plain and miambiguous and ought to be* 
applied, and that in any case ‘compensa
tion for the breach of a cpntract’ points-- 
rather to a claim for unliquidatec?

(1) (1917) L.E., 44 I.A., 65. (2) (1903̂  26 All., 138.
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damage than a claim for pliyment of a. 
sum certain. On the other it has been 
pointed out that ‘conipensation’ is imed in. 
the Indian Contract Act in a very wide 
sense, and that the omission from article 
1.16 of the words which, occur in a,rticle 
115 'And not herein specially provided for 
for,’ is critical. Artich  ̂ 11(:> is such a spe
cial provision, and is not limited*, and 
therefore, especially in view of tfic distinc
tion long establislied l)y thes<3 Acts in 
favour of registered instruments, it
must prevail. There is a, series of
•Indian decisions on the point, several 
of them in suits i'or rent, though 
most of them are in suits on bonds.
They begin in 1880, and are to be foimd 
in all tlie Indian High Courts. In spite 
of some doubts once only was it held, in 
Kam Namin v. Kalka Singh (U, dc'cided 
in 1903, tfiat in sncli a suit article 110, 
and not article 116, a,f)f)1ied. Tlien in 
1908, and in this state of the decisions, 
Act IX  of 1908 replaced the Ijimitalion 
Act of 1877 without altering the hwigiuige 
or arrangement of tlie articles, and in 
1913 in, Lalchand Nanahand Gujar v, 
Namyan (9i) the Higli Court of Bombay 
held that, especuilly in view of this rc;- 
enactment, the current of decisions must 
be followed, and Rcmi Naminrs case must 
he disapproved. In the present case tli e 
High Court treated the matter as settled 
law in the same sense.

Where the terms of a statute or ordinance are 
clear their Lordships have decided the,t

(1903) I.L.R., Q6 All., 138. (2) (1913V T.L.R., 37 Bom., 666.



"even a long and uniform conrse of judicial
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interpretation of it may be oyeriiiled/ if thaku^ 
it is contrary to the meaning of the enact- 
ment : Pate v. Pate (1). Such is not

■ V.

the case here. However arguable the Lala
construction of Act XV of 1877 may have 
been when the matter was one of first 
impression, it certainly cannot be said that 
the construction for which the appellants'S''‘«’a-5f««o, 
argue was ever clearly right. On the con
trary their Lordships accept the interpre
tation so often and so long put upon the 
statute by the courts in India, and think 
that the decisions cannot now be dis
turbed.

We feel sure that if their Lordships in Ganesh Lai 
Fa îdit V. KhetmmoJian Mahafatra (2) intended to  

make any pronouncement against the principal enun
ciated in their previous decision just quoted or to lay 
■down any new principle, they would have done so in

• more clear and express terms. Por these reasons Â e 
hold that the plaintiff’s claim for a personal decree 
against defendant No. 1 in respect of the sum of Es.
1,000 is governed by Article 116 and is within time.

We allow the appeal with costs. The plaintiff is 
given a simple money decree against defendant No. 1 for 
Es. 1,-GOO with interest thereon at 9 annas per cent, per 
mensem compoundable six-monthly up to the date of 
the suit. The plaintiff will get future interest at six per 
cent, per annum from the date of the suit till realization.

Now tfc remains to deal with the cross-objections.
The attack by the defendants is confined to one item of 
Es. 9,003 wiiich formed part of the item of Es. 34,000 
left with the mortgagee. This sum of, Es. 9,003 was 
payable under a mortgage-deed, dated the 10th of

(l)(1915rA.O., 1100. (2) (1926) L. R.,  53 I. A., 134.



1928 September, 1908, for .Es. 8,000 (exhibit B2). The entire
~^’HAKiTR ~consicleration under this deed was paid in casli. The 

defendants conteiid that this money was spent in im-
SiNGH. moral purposes and is, as such, not binding on tliem.
Lala Mt. Jaclcson, the learned Counsel for the respondents, 

relies on the statement of Har Sarup (I)‘2 WO), Bhag- 
waiidin (D‘2 W7), Khairati Lai, defendant No. _I (1)2 
WIO) and Pandit Amrit Lai (D2 W8). Tiie story told 

s'rimltavX̂  by the iirst three witnesses is tluit out of Es. 8,000 
borrowed under this deed Es. 3,000 were given to one 
Musammat Bhaga, a hill prostitute, as her salary for 
one year paid in advance, Es. 2,000 were spent in orna
ments for the same prostitute and the l)alance of Ks.
3,000 was spent in linancing a Jitigation witli which tlie 
family had no concern. All these witnesses liave in 
turn been disbelieved by the learned Subordinate Judge 
before whom tliey were examined. Har Sarup (1)2 
W6) was not in any way associated witli the execution of 
the deed. He has no persoiiiil knoŵ Iedge a,bout tlie ex
penditure of any portion of the money. His st;iternent 
is pure hearsay. He admits to have given evidence not, 
less than twenty times and tlie trial Judge lias charac
terised him as a professional witness.

Bhagwandin (D2 W7) is a serviuit of the defendant 
No. 1. He says he toolv Es. 3,000 to Naini TaJ and paid 
it there to the prostitute. He is definite in his statement, 
that he went with the money in Jeth or A sarh, It is to 
be noted that the deed was executed on the lOtli of 
September, 1908. If his statement is correct the pay
ment was made either a month or two before the execu
tion of the document or 9 or 10 montlis afte^it liad been 
executed. He says nothing about the money alleged to 
have been spent on ornaments and his statement about 
the expenses on litigation is pure hearsay.

Khairati Lai (D2 WlO) is the father 5f the defen
dants Nos. 2 and 3 and is obviously interested in helping
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his sons. Hq is unable to give any details of the e x -__
penses of the litigation. He admits that he keeps ac- 
comit-books, but there is no mention of these expenses in b ĥadto
, ,  ^  SrsGH.them. e.

The evidence of all these witnesses is quite worth- Ehaieak 
less. We have no hesitation in rejecting the evidence 
as has been done by the trial court. We agree with the 
learned Subordinate Judge in holding that the defendants 
have completely failed to connect the consideration of the jj. 
deed in question with the alleged immorality. As regards 
Pandit Amrit Lai (D2 W8), his evidence does not hel^
■the defendants so far as the transaction under considera
tion is concerned. He came to know the defendant 
No. 1 since 1912, that is about four years after the execu
tion of exhibit B2. He knows nothing about the tran
saction. All that he deposed to was that when he was 
employed in Lakhimpur from 1912 to 1921 he came to 
know that Musammat Bhaga was in the keeping of the 
defendant No, 1. This evidence at best can prove that 
he was leading an immoral life during this period but we 
cannot draw any necessary inference from it as regards 
the life he led four years before, much less to connect the 
transaction in suit with the alleged immoral life. It is 
well settled that in such cases a mere general allegation 
that the father led an extravagant, immoral and licentious 
life would, even if proved, not be sufficient to relieve the 
son— See the cases of Eishen Lai Y .  Ganmiddhwaja 
Prasad Singh (1) and Sri Narain Y. Lala Raghuhans 
Bai (2). We, therefore, agree with the learned Subord- 
dinate Judge that the defendants have failed to make 
out any case entitling them to be relieved from the liabi
lity for paymen't of this debt. The cross-objections fail 
and are dismissed with costs.

Appeal allowed.
(1) (1899) I.L.B.,. 21 A.H., 238. (2) (1912) 17 C.WfN., 124 (P.C.)*
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