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that a brother 1s a member of a Muslini’s family within
the meaning of this section even when such brother
lives in a different country and supports himself. e
does not cease to be & member of the family thereby.
In the particular case before us we have not the slightest
hesitation in finding that Ashiq Ali, Sadig Ali, Ahmad
Ali and Musammat Najuban are members of ITmdad Ali’s
family. These findings dispose of all the pleas argued

before us in appeal.  We dismiss this appeal with costs.

Appeal disinissed.

APPELLATE CIVIL.

Before Mr. Justiee Gokaran Nath Misra and Mr. Justice
Disheshwar Nath Srivastava.

THAKUR JAI INDRA BAHADUR SINGH (PrLAINTIFF-
APPELLANT.) v. DAL A KHAIRATI LLAT: AND OTHERS
(DEFENDANTS-RESPONDENTS). ¥

Mortgage—Joint Hindu family—Hindu father, mortgage by—
Debt of a Hindu father, sons liability to pay— When major
portion of debt for necessity bul no necessity proved for
« minor portion of a mortgage debt, son’s liability to pay
that minor portion—Limitation Aet (IX of 1908) articles
116 and 66—Mortgage inoperative and unenforceable as
a mortqage— Limitation applicable to enforce the per-
sonal covenant—Alienations by a Hindu father— General
allegations that father was extravagant and. immoral,
whether would relieve the son.

The principle applicable in the case of sales, that if a
sale-deed is found to have been executed for necessity and the
bulk of its consideration consists of antecedent debt or was
justified by family necessity it should not be set aside be-
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.cause no legal hecessity in respect of a minor portion of the |
sale-price has been proved, does not apply in the case of a

mortgage. The position in the case. of a mortgage is quite
different. In the case of a mortgage the father can borrow
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dismissing the plaintifi’s claim.
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the precise amount vequired to mect the family necessity. If
he borrows more money than is requived tlie sous cannot be
made liable for the sum in excess of family necessity.

Bunyad Husain v. Mate Din -Singh (), Gur Sahai v.
Girdhari Lal (2), Ram Dei v. Surej Bakhsh (3), and Sri
K#ishn Das v. Nathu Ram (4), veferved to.  Badri Prasad v.
Madan Lal (5), and Taraprosad Sau v. Madhuw Sudan Giri
(6), digtinguished.

‘Where a registered mortgage-deed 1s inoperabive or can-~
not be enforced as a mortgage, nevertheless the mortgagee
can enforce the personal covenant and claiin u money decree
against the mortgagor, in that case the suit will be governed
by six years’ rule prescribed by article 116 and not by article
66 of the Limitation Act, for the morlgage-deed in sult can~
not be considered to be a single bond within the meaning of
article 66.

Tt is well settled that in the case of an alienation by a
Hindu father a mere general allegation that the father led an
extravagant, immoral and licentions life would, even. il prov-
ed, not be sufficient to rvelieve the son.

Har Narain v. Beni Pershad (7), Joginee Mohun Chat-
terfi v. Bhoot Nath Ghosal (8), Shane Lal v. T'ehariya Lalihing
Chand (9), Dinkar Huri Kallkarne v. Chhaganlal Norsidas (10),
Dronamraju Rama Rao v. Vissapragada Vedayya (11). Gaja-
dhar Bakhsh v. Gauwri Shanker (12), and Miller v. Runga
Nath Mullick (18), relied on, Ramdin v. Kalka Pershad (14),
and Ganesh Lal Pandit v. Khertramohan Mahapatra (15), dis-
tinguished. Quinn v. Leathem (16), Tricomdas Coverji Bhoja
v. Gopinath Jin Thakur (17), Ram Narain v. Kalka Singh
(18), Lalchand Nanchand Gujer v. Narayen (19), Pate v.
Pate (20), referved to, Kishen Lal v, Caturnddhwraje Prasad
Singh (21), and 8ri Narain v. Lale Raghubans Rai (92),
followed.

(1) (1916) 19 0.C., 122. 2y (191 22 0.¢., 84,
(3) (1920) 23 0., 204, () (1927) 4 0.5V N., 184,
(5) (1893) T.I.R., 15 All., 74, (G) (1928) 80 CLW.N., 201,

(7} (1405) 8 , 77, (8) (1‘)()2) I IR, 2‘) Cat,, 654,
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(21) (1899) T. L. R., 21 A”. 238, (@2) (M) 17 ¢ W. N., 194 (P. ¥
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arising out of a suit to recover Rs. 51,844 on foot of a
mortgage-deed, dated the 24th of July, 1920.  The
deed was for Rs. 35,000 and had been executed by de-
fendant No. 1 in favour of one Chhedanu Sah.  The
term fixed in the mortgage was three years. The plain-
tiff is an assignee of the mortgagee rights. The only
defendants who contested the suit were defendants Nos. 2
and 3, the sons of the mortgagor, defendant No. 1. They
pleaded that the property which formed the subject of
mortgage was joint family property and that the de-
fendant No. 1 had no right to mortgage it. They denied
that the mortgage-money was borrowed for any legal
necessity and further pleaded that the money had been
borrowed for immoral purposes and the family property
was, therefore, not bound by it.

The amount of Rs. 85,000 forming the considera-
tion of the mortgage-deed in suit consisted of two items,
namely Rs. 84,000 left with the mortgagee for payment
of money due on two earlier mortgages and Rs. 1,000
paid in cash before the Sub-Registrar. The ftrial court
decided the plea of immorality against the defendants.
Tt held that the item of Rs. 34,000 was for legal neces-
sity and binding upon the defendants. As regards the
item, of Rs. 1,000 paid in cash, it held that the plaintiff
had failed to prove that it was borrowed for legal neces-
sity and thersfore the defendants Nos. 2 and 3 were not
bound to pay that amount. "It further held that the
defendant No. 1 could not be made personally liable for
this amount as the claim in respect of it was governed
by Article 66 of the Indian Limitation Act and was,
therefore,- barred by time.
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The plaintiff has appealed in vespeét of the item
of Rs. 1,000 and the defendants Nos. 2 and 3 have filed
cross-objections in respect of an item of Rs. 8,000 form-
ing part of the sum of Rs. 34,000 left with the mortgagee
for payment of two earlier mortgages.

The first contention urged on behalf of the appellant
is that the sum of Rs. 1,000 paid in cash has been prov-
ed to have been borrowed for legal mecessity and re-
liance has been placed on the statement of Binda Prasad
(P. W. 2), who was the mulkhtar of the original mort-
gagee, Chhedann Sah. He stated that “‘the amount of
Rs. 1,000 was, perhaps, paid for the payment of reve-
nue. The defendant No. 1 said that it was to pay the
revenue.””  In cross-examination he admitted that the
transaction was not made through him and that he did
not know if the mortgagee made any inquiries about the
debts. He was unable to offer any explanation as to
why no mention was made in the deed about the sum of
Rs. 1,000 being taken for the payment of revenue.
‘We are not prepared to accept the uncorroborated state-
ment of this witness on this point. The witness quali-
fies his statement with a ‘‘perhaps” and is not certain
about 15. We, therefore, agree with the lower eourt
that the plaintiff has failed to prove the legal necessity
for this amount.

Next it was urged that this amount of Ra. 1,000
forms but a small fraction of the mortgage-moncy and
therefore the plaintiff should be given a decree for the
entire mortgage-money even though the legal necessity
for this small portion of it may not be established. We
are of opinion that the principle relied upon by the learn-
ed Counsel for the appellant has no application to the -
present case. Tt has often been decided in cases of sales
that if a sale-deed is found fo have been executed for
necessity and the bulk of its consideration consists of
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antecedent deljt or was justified by family necessity, it _ "
should not be sct aside because no legal necessity in res- THixR Jar
- . . RA
pect of a minor portion of the sale price has been proved msuwur
—=8See Bunyad Husain v. Mata Din Singh (1); Gur Sahar "0

v. Girdhari Lal (2) and Ram Dei v. Suraj Balkhsh (8), e Kz
The same principle was affirmed recently by their Lord~ '
ships of the Privy Council in Sri Krishn Das v. Nathu

Ram (4). Al thesc cases are cases of sales.  The givriaes”
reason for this rule, to use the words of their Lordships '’

of the Allahabad High Court quoted with approval by

their Lordships of the Judicial Committee in the above

case, seems to be that ‘‘it is not always possible for the

father of a family to sell that share of the property

which will bring in the precise sum which is wanted to

clear the debts which are binding.”” The position in the

case of a mortgage is quite different. The father can

borrow the precise amount required to meet the family
necessity. If he borrows more money than is required

the sons cannot be made liable for the sum in excess of

the family necessity. The only two cases of mortgages

cited by the learned Counsel for the plaintiff are Badri

Prasad v. Madan Lal (5) and Taraprosad Sew v. Madhu

Sudan Giri (6). In the Allahabad case it was remarked

that the entire debt amounting to Rs. 1,650, with the
exception of Rs. 11-9-0, constituted antecedent debts

and a decree was passed for the entire amount. But the
question now under consideration was neither raised nor
congidered. In the Calcutta case a Hindu widow bor-

rowed more than the necessity justified. Tt was held

that the creditor in such a case must prove that legal
necessity did exist or that he made proper and bond

fide inguiries as to the existence of such necessity and
satisfied himself by all reasonable means as to its exis-

tence. DBut he is not to see to the application of the

(1) (1916) 19 O.C., 122. 2y (1919) 22 O0.G, 84.
(3} (1920)-23 O.C., 204. T(4) (1927) 4 O.W.N., 184.
(%) (1893) T.L.R., 15 All,, 75, () (1925) 80 C.W.N., 204.
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money. In the circumstances of the particular case
their Lordships having found that the creditor had es-
tablished the existence of the necessitics and the rever-
sioner having failed to show that the amount advanced
was excessive to the knmowledge of the creditor, it was
held that the mere fact that the amount borrowed was,
to some extent, larger than the sum actually nceded did
not vitiate the mortgage. The decision in this case, in
our opinion, turned upon the special facts of the case
and proceeded upon a different principle. We cannot,
thercfore, regard any of these two cases as an authority
in support of the plaintiff’s contention. We wmust,
therefore, overrule it.

The last point urged in support of the appeal relates
to limitation. It is contended that the claim for a per-
sonal decree againgt the mortgagor in respect of this
item of Rs. 1,000 is governed by the six years’ rule of
Iimitation provided in Article 116 of the IMirst Schedule
af the Indian Limitation Act and not by the three years’
rule laid down in ‘Article 66. We are of opinion that
this contention must succeed.  The mortgage-deed in
suit i a contract in writing registered.  If the mortgage
18 inoperative or cannot be enforced as a mortgage never-
theless the mortgagee can enforce the personal covenant
and claim a money decree against the mortgagor. There
seems to be a concensus of ‘:L‘uthori‘ny of all the Tigh
Courts in the country that such cases are governed by the
six years’ rule prescribed by Article 116. Article GO
applies to claims based on a single bond. A single bond
means a bond merely for payment of a ceptain sum of
money without any condition in or annexed to it—See
Halsbury’s Taws of England, volume 111, page 80, and
Har Narain v. Beni Pershad (1).  The mortgage-deed in
suit cannot be’ considered to be a single bond within the

' (1) (1908) 8 0.C., 77,
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mezming of Article 66. In Jogimee Mohun Chatterjce
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. Bhoot Nath Ghosal (1) Mr. Justice AMBER ALT (as he THAI?? In

ihen wag) remarked as follows :—
“If T am right in that conclusion, it follows that
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the document cannot take effect as a mort- Lara Emar. .

gage-deed; but as it is registered, al-
though the suit has been brought more
than three years after the date of execu-
tion, the claim is not barred as was con-

tended for by the defendant’s counsel.”
In Shawn Lal v. Tehaviya Lakhwmi Chand (2) the
mortgage being held to be invalid the mortgagee asked
for a simple moncy decree. The suit was instituted
within six years of the expiry of the period fixed for re-
payment. Bangrir and Tupsanr, JJ. held that the
suit was not time-barred. In Dinkar Hari Kulkarne v.
Chhaganlal Narsidas (3) a Division Bench of the Bom-
bay High Court, consisting of HmaToN and Smanm, JJ.,
held that where the mortgage-deed was invalid, a suit
for a personal decree against the mortgagor was govern-
ed by Article 116 of the Limitation Act. Their Lord-
ships of the Madras High Court in Dronamraju Eama
Rao v. Vissapragada Vedayya (4) held that where the
registration of the mortgage-deed was a fraud on the
tegistration law and did not affect the immoveable pro-

perties comprised in the deed, still the registration was

.good as regards the personal covenant to repayv the mort-
gagee-money and enabled the mortgagee fo sue for it
within six years as provided by Article 116 of the Indian
Limitation Act. This case was followed in our own Court
by Hasavy and Kivg, JJ. in Ramhit Singh v. Dunia
:Singh (Second Civil Appeal No. 4 of 1927, decided

on the 3rd of May, 1927). In Gajedhar Bakhsh v.:

Gauri Shanker (5) Messrs. Damiers and  WAzZIR

(1) (1902) L.L.R., 29 Cale., 654, @) (1920) 18 AL, 476.
() (1918) LL.R., 38.Bom., 177. (4) (1922) L.IL.R., 16 Mad., 435
. {8) (192]) 8 0.1.J., 8L
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Hasaw held that where in a suit based upon a mortgage
“executed by the manager of a joint Hindu family the
mortgagee prays for an alternative relief that in case the
mortgaged property be not found liable [or payment of
the mortgage debt he should be given a personal decree,
the limitation for such a relief ig governed by Artele 116.
It does mot seem necessary to multiply authorities in
support of this view.

The learned Counsel for the respondents ¢ lmms that
all these cases must be considered to be bad law in view
of the pronouncement of their Lordships of the Privy
Council in Ramdin v. Kalka Pershad (1) and Ganesh
Lal Pandat v. Khetramohan Mahapaltra (2). 1In the first
of these cases the suit ‘was instituted by the mortgagee,
claiming a decree {or the mortgage-money by sale of the
mortgaged property and also by rendering the person of

" the defendant and his other property Tliable. 1t was

claimed that the second relief for a personal decree was
governed by the twelve years” rule prescribed by
Article 132 of Schedule T1 of Act IX of 1871. Thewr
Lordships remarked that “'a period of nearly ten years.
elapsed from the time at which the mortgage-money
with intercst became payable before the suit was institut-
ed. The question submitted for their Lordships’ con-
sideration 18, whether the lesser period of lhmitation,
three or six years as the case may be, has barred the
personal remedy against the mortgagee, even though the:
mortgage remains in full force, ag against the mortgaged
property . . . The second schedule pl‘x((a simple:
money demands generally under the three years’ limita~
tion, and under No. 65 the same limitation is applied to
a single bond, and under the same limitation are placed
bills of exchange, arrears of rent, and suits by nlor‘ta‘ﬂ.gom
to recover qurplus from the mortgagees. The six years’

hmw embraces sm’m on foreign judgments and some:
) (1881) L.R., 12 L.A,, (2) (1926) L.R., 51 T.A., 134,



VOR IV.] LUCKNOW SERIES. 115

compound registered sccurities. The twelve vears’ 1%

period is made applicable principally to suits in 1cspect THAI“H‘ Jag
NDRA

of immoveable property, though it w]so applies to judg- Bamaoue
ments and recognizances in India.” Ultimately their 5"

Lordships decided that Article 182 did not apply to the Lf‘“ TI‘J‘:I’:‘
relief for a personal decree. It will be noticed that the
suit in this case was brought more than six years after :
the mortgage-money became payable. The only ques- ,5':7,{-[;;3“““?2‘7’;'
tion which their Lordships were called upon to decide7-
was whether twelve years’ rule of limitation prescribed
by Article 132 applied to the case. Tt was wholly im-
material whether the case was governed by the three
vears’ or six years' rule as in either case the claim was
long barred. Their Lordships were not called upon to
decide as to which of the two lesser periods of limitation
applied to the claim for personal relief,

In the second case also, as remarked at page 139 of
the report, the suit on the mortgage bond was not in-
stituted until ten years after the debt became repayable,
The question which arose for determination was whether
the claim on the personal covenant for the balance of the
mortgage debt was barred by limitation and as such the
alienations made by a Hindu widow in consideration
thereof were nof binding on the reversioners. The
respondent was not represented at the hearing of the
appeal before their Tordships of the Judicial Committee
and their attention was not drawn to Article 116 of the
Indian Limitation Act. The Right Honourable Mr.
AMEER Arr, delivering the judgment of their Lordships,
referred with approval to the decision of the Judicial
Committee im Ramdin v. Kalka Pershad (1) and to a
decision of the Calcutta High Court in Miller v. Runga
Nath Mullick (2), which followed the decision in Ram-

“din v. Kalka Pershad (1), in suport of the view that
Article 182 did not apply to the claim for a money
(1) (1884) LR, 12 T.A., 12. (2) (1886) T.L.R., 12 Cale., 389
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1928 decree. The last sentence quoted by their Lordships

TH%}LUR from the decision of the Calcutta High Court is as fol-
Jalr Inpra
Damspor  lOws 1—

Sman

v “The claim to make the defendant personally liable
Lars, has therefore been rightly Leld to be
KEAIRATI .. . S .

TiAL. barred by limitation, the present sunit

v having been commenced more than' siz
Viste and years after the accrual of the cause of
Srivastava, action.’
A ¢

In this case also it is clear beyond doubb th.lt as the
suit on the mortgage bond had been instituted more than
six years after the due date the only question which
arose for decision was whether the claim for a personal
decree could be governed by the twelve years’” rule. Tt
was of no consequence at all for the purposes of that case
whether the three years or the six years’ rule applied to
such ) relief. Thus the remark made by their Lord-

ships ‘‘that the claim had become barred under
Article 66°’, on which strong reliance hag beenl placed
by the learncd Counsel for the respondents, was an
obiter and not necegsary for the decision of the appeal.
While any dicte of their Lordships of the Judicial Com-
mittee are always entitled to our greatest respeet yet we
cannot in the circumstances stated above {reat this
remark as an authority in support of the contention that
the claim is governed by the three years’ rule. As
pointed out before his Tordships the Right Honourable.
Mr. Ameer Avr,, sitting as a Judge of the Caleutta High
Court in the case of Joginee Mohun Chatevjee v. Bhoot
Nath Ghosal (1), in which the question arose dirvectly
for decision, held that Article 116 applied to such a case,
The same view was taken in  Miller v. Runga Naih
Moulick (2), which was referred to with approval hy
their Lordships. As remarked by Lord Hanssury in

Quinn v. Leathem (8) “‘cvery judgment must he read
(1) (1802) T.L.R., 20 Cale., 654, (2) (1886) T.T.R., 12 Cale,, 389,
(3) (1901) 1 A.Ct., 495, :
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as applicable to the particulay facts proved, or assumed _ ‘9%

to be proved, since the generality o fthe expressions which JEH}]xL; .
may be [ound there ave not intended to be expositions of Busipox
the whole law, but governed and qualified by the parti- SI;?E
cular facts of the case in which such expressions are to a4

be found.”” Without a further pronouncement by their e
Tordships to that effect we are not prepared to hold that ,
their Lordships intended to overrule the catena of deci- yisse e
siong-of the various High Courts and to lay down a 1‘11193"1‘”“3f""“"
of law to the effect contended for by the respon- "
dents. We feel stronger in taking this view as we

find that their Lordships of the Judicial Com-

mittee in Trivomdas Cooverji  Bhoja v. Fopi-

nath Jiw Thakur (1) in unequivocal termis accepted the
interpretation put upon Article 116 by the courts in

India which supports in principle the view we are adopt-

ing in the present case. In this case the claim was for
royalty hased on a registered gubuliet and the question

was whether the claim was governed by the six years’

rule under Article 116 or by the three years’ rule under

Article 110. Their Lordships remarked :—

“Botli these Acts (Act IX of 1871 and Act XV
of 1877) draw, as the Act of 1859 had
drawn, a broad distinction between = un-
registered  and registered instruments
much to the advantage .of the latter. The
question eventually arose whether a suit
for rent on a registered contract in writ-
ing came under the longer or the shorter
period. On the one hand it has been con-
tended that the provisions as to rent is
plain and unambiguous and ought to be
applied, and that in any case ‘compensa-
tion for the breach of a cpntract’ points

rather to a claim for wunliquidated
() (1917y L.R., 44 TA,, 65. @) (1903) LR, 26 All, 138,
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1928 damage than a claim for phyment of a

_ TrEiKUR suin certain.  On the other it has been
Jat InpRA . ) . oy 4 .

Bamanuk pointed out that ‘compensation’ is used in
Sive N b - ) L : I :

o the Indian Contract Act n a very wide

Liacr sense, and that the omigsion from arvticle
KrATRATI o . . . .

L. 116 of the words which occur in article

115 “And not herein specially provided for

i Misra and for,” is critical. Article 116 is such a spe-

“7}"’“‘“‘9’“”’ cial provision, and s not imted, and

therefore, especially in view of the distine-
tion long established by these  Aets  in
favonr of registered Instraoments, it
wmust  prevail.  There 18 o series  of
Indian decisions on the point, several
of them in suits for rent, though
most of them are in suits on  bonds.
They begin in 1880, and are to be [ound
in all the Indian ITigh Courts. Tn spite
of some doubts once only was it held, in
Ram Naratn v. Kalka Singh (1), decided
in 1903, that in such a  suit article 110,
and not article 116, applied.  Then  in
1908, and in thig state of the decigions,
Act TX of 1908 replaced the Inmitation
Act of 1877 without altering the Tanguage
or arrangement of the articles, and
1913 in, Lalchand  Nanchand  Gujar v,
Nerayan (2) the High Court of Bombay
held that, especially in view of this re-
enactment, the current of decisions must
be followed, and Ram Narain's case must
be disapproved. In the present case the
High Court treated the matter as settled
law in the same scnse.

Where the terms of a statute or ordinance are

clear their Tordships have decided that
{1) (1903) T.LR., 26 AllL, 138, (2) (1918 TI.R., 87 Bom., 656,

L
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*even a long and uniform course of judicial
interpretation of it may be overruled, if 7
it is contrary to the meaning of the enact-
ment : Pate v. Pate (1). Such is not
the case here. However arguable the
construction of Act XV of 1877 may have
been when the matter was one of first
impression, it certainly cannot be said that

1928
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the construction for which the appellantsSrivastave,

argue was ever clearly right. On the con-

trary their Lordships accept the interpre-
tation so often and so long put wupon the
statute by the courts in India, and think
that the decisions cannot now be dis-
turbed.

We feel sure that if their Lordships in Ganesh Lal
Pandit v. Khetramohan Mcahapatre (2) intended to
make any pronouncement against the principal enun-
clated in their previous decision just quoted or to lay
down any new principle, they would have done so in
. more clear and express terms. For these reasons we
hold that the plaintiff’s claim for a personal decree
against defendant No. 1 in respect of the sum of Ra.
1,000 is governed by Article 116 and is within time.

We allow the appeal with costs. The plamntilf is
given a simple money decree against defendant No. 1 for
Rs. 1,000 with interest thereon at 9 annas per cent. per
mensem compoundable six-monthly up to the date of
the suit. ~ The plaintiff will get future interest at six per
cent. per annum from the date of the suit till realization.

Now ¥ remains to deal with the cross-objections.
The attack by the defendants is confined to one item of
Rs. 9,003 which formed part of the item of Rs. 34,000

left with the mortgagee. This sum of, Rs. 9,008 was
payable under a mortgage-deed, dated the 10th of

(1) (1915)"A.C., 1100. : (@ (1926) L. R., 53 L A, 134,
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1928 Séptmn’ber, 1908, for Rs. 8,000 (exhibit B52). The entire
Timwon consideration under this deed was paid in cash. The
da Ions Jefendants contend that this money was spent in im-

e moral purposes and is, as such, not binding on themn.

Laa  Mr. Jackson, the learned Coumol for the respondents,
KA pelies ou the statement of Har Sarup (D2 W6), Bhag-

wandin (D2 W7), Khairati Tal, defendant No. 1 .]..)g
disra , W10) and Pandit Amrit Lal (D2 'W8). The story told
S;iv:zgttlavt;’,u by the first three witnesses is that out of Rs. 8,000
A7 borrowed under this deed Rs. 3,000 were given to one
Musammat Bhaga, a hill pros'tit’utc as her %alary for
one year paid in advance, Rg. 2,000 were spent in orna-
ments for the same prostitute and the balance of Rs.
3,000 was spent in financing a Jitigation with which the
family had no concern. All these witnesses have in
turn been dishelieved by thé lewrned Subordinate Judge
before whom they were examined.  Flar Sarup (D2
WE6) was not in any way associated with the execution of
the deed. He has no pasonal knowledge ahout the ex-
penditure of any portion of the money. Iis statement
is pure hearsay. He admits to bave given evidence nob.
less than twenty times and the trial Judge has charac-
terised him as a professional witness.
Bhagwandin (D2 WT) ig a servant ol the defendant
No. 1. He says he took Rs. 3,000 to Naini Tal and paid
it there to the prostitute. He is definite in his statement
that he went with the money in Jeth or Asarh.  Th is {o
be noted that the deed was executed on the 10th  of
September, 1908. Tt his statement is correct the pay-
ment was made either a month or two before the execu-
tion of the document or 9 or 10 months alter-it had been
executed. He says nothing about the money alleged to
have been spent on ornaments and his statement abcmt
the experses on litigation is pure hearsay.
Khairati Lal (D2 W10) is the father of the defen-
dants Nos. 2 and 3 and is obviously interested in helping
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his sons. Hg is unable to give any details of the ex-
penses of the litigation. He admits that he keeps ac-
count-books, but there is no mention of these cxpenses in
them.

The evidence of all these witnesses is quite worth-
less. We have no hesitation in rejecting the evidence
as has been done by the trial court. “We agree with the
learned Subordinate Judge in holding that the defendants
have completely failed to connect the consideration of the
deed in question with the alleged immorality. As regards
Pandit Amrit Lal (D2 W8), his evidence does not helr
the defendants so far as the transaction under considera-
tion is concerned. He came to know - the defendant
No. 1 since 1912, that is about four years after the execu-
tion of exhibit B2. He knows nothing about the tran-
saction. All that he deposed to was that when he was
employed in TLakbimpur from 1912 to 1921 he came to
know that Musammat Bhaga was in the keeping of the
defendant No. 1. This evidence at best can prove that
he was leading an immoral life during this period but we
cannot draw any necessary inference from it as regards
the life he led four years before, much less to connect the
transaction in suit with the alleged immoral life. If is
well settled that in such cases a mere general allegation
that the father led an extravagant, immoral and licentious
life would, even if proved, not be sufficient to relieve the
son—See the cases of Kishen Lal v. Garuruddhwaje
Prasad Singh (1) and Sri Narain v. Lala Raghubans
Rai (2). We, therefore, agree with the learned Subord-
dinate Judge that the defendants have failed to make
out any case entitling them to be relieved from the liabi-
lity for payment of this debt. The cross-objections fail
and are dismissed with costs.

' Appeal allowed.
(1) (1809) T.L.R.,. 21 All.,, 238. @) (1912) 17 C.WeN.; 124 (R.C.).
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