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•iligil Court reported in A.\ J. E. A'bralmm v. FL B. 
Sookias (1), but chose to follow the decison of tlie 
Patna High Court reported in Ram Krishna Misra, 
Ex. varte '(2) in whicli case the same view was taken 
wliich V e have now taken in the present case. We 

M is r a  a n d  agreement with the view taken by the
Nanavuttij, Patna High Court and by the Bench of this Court.

Thp'case in this Court was decided on the 30th o f 
September, 1927 and it was unfortunate that the 
attention of the learned Judge was not directed to the 
said decision.

We, therefore, accept this appeal and set aside 
the order of discharge granted by the learned District 
Tudge to Sheoraj Singh Under uhe circumstances- 
we make no order as to costs.

A ffea l allowed.

APPEL3.ATE CIVIL.

192S. 
August, 8.

Before Mr. Justice Golmmn Nath Misra and 
Mr. Justice E. M.. Najiavutty.

JAGDAT SINGH (P l a in t if f -a p p e l l a n t ) v . EAW AT
KANHAIYA BAIvHSH an d  a n o t h e r  (D e f e n d a n t -  
r e s p o n d e n t .

Hindu law—Hindu vndoio—Debts incurred hy a Hindu 
ividoto to meet the costs of litigation— Reversioners, hovj 
far hound to paŷ  those debts.

If a Hindu w'jdow haa incurred debts to meet tlie costs 
of litigation brought against ber, in order to protect her title 
to the estate, the debt so mcurred would be bin'̂ ding' on the
reversioner. If-, however, she has incurrsd debts in litigatioD-

-- _____ — ■■ ■ . ' ' ' •
*First Civir Appeal No. 28 cf 1928, apfninst llie decree of Pandib 

Daaodar Eao K'elka;:, Subordinate Judge ci Ttae Bareli, dated llie 14th 
of November, 1927. .

(1) (1924) I. L . E ., 51 Galr., af!7. (2) (1925) L L. E ., d Pat., 51,



undertaken by«herself not with the object indicated above— 
tLose debts will not be binding on the rsversioners, Jagdat
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Indar Kuar v. Lajta Prasad, Singh (1)̂  Amjad Ali y .
Sisufl 

t?. 
Rawat

Monimm Kalita (‘2), Palaniappa Chetty v. Deivasika Mony Kanĥ tya 
Pandam (3), Bhagwan Das Naik v. Mahadgo Prasad A i),
Jado Singh v. Nnthu Singh (5), Vpendra Nath v. Kintn 
Chandra (G), and Ahdul Ghafjur Shak y. Pir Muhammad 
Khan (7), relied upon.

Mr. Radha Krishna, for the appellant.

Mr. Prithwi Nath Chaudhry, for the respondents.

M isra  and N anavutty , JJ. :— Tliis appeal ari  ̂
ses out of a declaratory jsuit. The plaintiff-appellant 
brought a suit to the effect that the mortgage deed.,, 
dated the 24th of July, 1926, executed by one Mu- 
s^mmat Rachhpal Kuar, widow of Darshan Singh  ̂
respondent No. 2 in the appeal before us, in favour 
of Eawat Kanhaiya Baldish Singh, respondent No. 1 
for Rs. 6,000 be declared as inoperative and not bind­
ing on hiSn as having been executed without any le^al 
necessity. The plantiff alleged himself to be the 
next reversioner of the husband of the said lady. .
It was alleged that two prior mortgages had been 
executed by Darshan Singh, in favour of respondent 
No. 1, one on the 2nd of June, 1908i and the other 
on the 11th of June, 1909, which the plaintiff-appel­
lant was entitled to redeem, but in order to deprive- 
him of that right a fresh deed of mortgage had been 
executed by the lady in favour of the respondent 
No. 1, fixing a long period of-redemption^ namely 50' 
years before which the property could not be re­
deemed. The plaintiff also sought for/a declaration

(1) (1882) I. li. E ., 4 All., 533. (5) (1026) I. L .’ II., 48 All., 602.
(2) (1S85) I. li. E ., 12 Calc., 52. (6)^1020) A. Calc.. 1046.
(3) (1917) I/. E ., U  I. A ., 147. (7) HSflO) 22 P, B., p. 60.
(4) (1923) T. L . E ., 46 AIL, 890.



the elect that tliis condition be declared not to be 
binding on him.

rawax The widow did not put in any appearance in the
baShsĥ  suit, which was mainly contested by the defendant- 

respondent No. 1. He denied the plaintiff’ s rever- 
sionery title, his right to redeem the two prior mort- 

■NaZvSly, gages and pleaded that the deed was binding upon 
the plaintiff since it had been executed for legal ne­
cessity.

The Subordinate Judge of Rae Bareli, who tried 
the suit, held that the plaintiff’ s reversionary right 
was fully established and that the mortgage deed was 
only bimding upon the plaintiff so far as its consi­
deration went to pay off the two previous mortga^ges 
executed by her husband and which have been stated 
above, and further to the extent of a sum of Rs. 1,200 
which had been according to his opinion spent by the 
lady on account of legal necessity. He also held that 
the term of fifty years providted in the mortgage deed 
in suit was an unreasonable term and would not be 
binding upon the plaintiff-appellant, and that he 
would be entitled to redeem the two mortga,ges 
executed by Darshan Singh' ignoring the term fixed in ' 
the mortgage deed in suit.-

The plaintiff has come to this Court in appeal 
against the decision of the learned Subordinate Judge 
and the point raised by him, in appeal before us is 
that the amount declared by the learned Judge to have 
been borrowed b}̂  defendant N)o. 2 for legal necessity 
is not proved by the evidence on the recerd. to have 
been so justified.

We now proceed to determine how far the con­
tention raised ̂ by the plaintiff-appellant can be main- 

■tained.
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Turniiiig* to the mortgage deed in suit we find 
that its consideration consists of the folloAving 
items — ■

1923.

Rs,
(a) Gn account of pro-note, dated

the 28th of May, 1925, ex­
ecuted by diefendant No. 2 in
favour of one Mahraj Bakhsh 1,960

(b) On account of the prior mort­
gage deed dated the 11th of 
June, 1909, executed by Dar- 
shan Singh (exhibit 5) ... 200

(c) On account of the prior mortgage
deed dated the 2nd of June,
1908, executed by Darshan
Singh (exhibit 4) ... 175

(d) On account of the pleader’s fee
due to one Pandit Satyanarain 
Shukla, pleader, Eae Bareli ...2,200

(e) On account of the pro-note, dated
the 11th of June, 1925, execut­
ed by defendant No. 2 in fav­
our of one Ghandra Pal Singh 1,165

(f) Por purchase of stamp and regis­
tration' expenses ... ... 200

(g) Por another mortgage deed, ,
datied )the 10th of Nlovember,
1909, executed by Darshan 
Singh in favour of Mehraj

■ B a k h s h ^ :/ ^  . . .  1 0 0

•Tagdat
S ingh;

R aw at
K anhaiya
Bakh's.t.

Misra an>x 
Nanar utiy, 

JJ.

Total Rs. 6,000
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1938. xiie Subordinate Judge disallcnw.d items (a),
jAomr (e) aiid (g) altogether, allowed items (b), a-nd (c) in 

full 'and allowed item (d) to the estent of Rs. 1,100m.

KasIS a and item (/) to the extent of Rs. 100. In result lie
bakhse declared that the deed was binding to the extent of

Rs. 1,575. The plaintiff-appellant admitted the two 
Mwra and mortgage deeds executed by Darshan Singh consti- 
Mammihy, items (b) and (c) and there is no dispute

regarding them here.
The main dispute centres round items Nos. [d) 

and (/), under which the learned Subordinate Judge 
allowed Rs. 1,100 and Rs. 100 respectively.

We proceed to deal with each of these two items 
iseparately.

Regarding the item No. {d) we may point out
that it is an item relating to the fe© due to a pleader
named Pandit Satyanarain Shukla of Rae Bareli on
account of the various suits conducted by him on 
behalf of Musanimat Rachpal Kuar.  ̂ The learned 
Subordinate Judge found that out of this sum 
Rs. 400 had already been paid to the? said pleader and 
the rest was still due out of the total amount which 
under the mortgage deed in suit she had asked the de­
fendant No. 1 to pay to the said pleader. The learned 
Subordinate Judge has held that a sum of Rs. 1,100 
out of this entire amount should be consi'dered as 
binding upon the plaintiff. We regret to observe 
that the learned Subordinate Judge lias not approach­
ed this question from a proper point of view. What 
the learned Subordinate Judge should hiwe in our 
opinion donê  is to consider the nature of each'liti­
gation separably by itself and to determine whether 
the expenses iiicurred Joy the defendant No. 1 in 
connection with that litigation could be considered as



being justified by legal necessity. We, however, _
pjoceed to do so ourselves. Jagd̂t

S in g h

The evidence regarding these litigations is to be 
found in the deposition of Pandit Satya Narain k.̂ haiva 
Shukla, who was examined in the court below as 
D.W . 1. According to his evidence we find that the 
fee due to him was in connection with seven pieces of 
litigations, the details of which we give beloi^r^

(1) Two suits of profits brought in the Revenue 
Court by Musammat Bachhpal Kuar against Jagdutt 
Singh, plaintiff-a.ppellant, in respect of which a fee 
o f  Rs. 475 was settled.

(2) A  declaratory suit brought by the plaintiff- 
appellant, Jagdutt Singh, in the Court of the Subor­
dinate Judge of Eae Bareli, against Musaum>at 
Rachhpal Kuar, on the ground that the lady was not 
entitled, to possession of the property left by her 
husband. The foe settled in this case was Rs. 250, 
which is the legal fee in the case and which comes to 
the same figure if allowed for ten hearings wdiich the 
pleader did at the rate of Rs. 25 per hearing.

(3) Appeal in the above declaratory suit brought 
Ijy the plaintiff-appellant, Jagdutt Singh, in the 
■Court of the District Judge of Rae Bareli, against 
the said Musammat Rachhpal Kuar. The fee settled 
in this case was Rs. 250, but Bs. 100 only was paid 
•by the lady.

(4) Mahadeo Singh y. Jagdutt Singh mid Mu- 
.-sammat Rachhpal Knar in -the Court of the Ad- 
ditionial Sutibridinate *Judge of R̂ ie Bareli. What 
the natur^ of the litigation was does not appear to 
have been stated by Fandit Satyanara^ Shuida, nor 
is there any evidence on the record to prove it. The 
fee of Rs; 850 is allegM to have beeii, settled in this 

e a se .^

¥fe)L. IY ,.l  LUCKNOW  SE R IES. 3 1
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(5)- Execution proceedings taken by Musanimat 
jAGDaj' Rachhpal Knar for recovery of costs of' the declaratory
SlNGH  ̂ •

0. suit brought' by the plaintiff-appellant against her in 
kanhaiL the Subordinate Judge’s Court, Rae Bareli. Rs. 25 
bakĥ .̂ claimed as fee dtue to the pleader in these pro­

ceedings.
Misra and /Q\ Muscmmat RacJiJipal Kuav v. Jaqdutt,
ISfanamtty, . ) .  ̂ , , . , . , „

■i-i. suit instituted by the lady in the Keyenue Court for 
removing the plaintiff-appellant from the post of the 
lambardar. A  sum of Rs. 125 is alleged to have 
been settled, to have been payable to the pleader.

(7) Ex«ution . proceedings in Biusanimat 
Rachhpal Kuar y. Jagdutt, the two suits brought by 
her for profits in the Revenue Court, in which ci fee 
of Rs. 475 is alleged to have been settled.

The total amount of the fees settled according tO' 
the statement of Pandit Satya Narain Shukla comes 
to Rs. 2,450, out of which he admitted a receipt of 
Rs. 200. The balance left due to him was Rs. 2,250. 
He stated that he had relinquished a sum of Rs. 75, 
which would reduce his dues to Rs. 2,175. We do 
not understand how in the mortgage deed a sum o f 
Rs. 2,200 was stated as payable to him. However, 
that is a small matter, wliich cannot affect the deci­
sion of our case.

Before taking each of these items it is necessary 
that we should consider the law applicable in cases', 
where a reversioner is sought to be bound with costs, 
of litigation incurred by a Hiiiidu widow.

The first case on the subject, which has always 
been followed, is a ease decided by Brodhurst and 
Mahmood, JJ\ of the Allahabad High Court, report­
ed in Indar Kuar Lalta Prasad Singh (1), 
Mahmood, J. ?n delivering the judgment observed on 

(1) (1882) r. Ii. E., 4 All., 532.



page 543 tkat in liis opinion a distinction should be 
drawn between litigation undertaken to f  rolect tile jaoi.i; 
property and litigation, the object of which was to 
obtain a possible benefit for the estate, the former 
relating to the security of that ■which has already baeh5:.h. 
been acquired and in actual possession; and the latter ■ 
relating to that which may possibly be 'acquired. M'ma and 
According to his decision the former class of litiga- 
tion would no doubt amount to legal necessity, but in 
regard to the latter̂  class of litigation the costs of such 
litigation would only be binding, if it has ended in 
bringing an actual benefit to the gstate. In the 
latter case, according to the opinion of the lem'ned 
Judge, any alienation, to meet the costs would be 
binding on the reversioner on the analogy of the 
maxim— “ he who enjoys the benefit ought to bear the 
burden also.”

In Amjad Ali y . Moniram Kalita (1) it held 
that the legal expenses incurred %  a Hindu widow 
in defending her life estate in her husband’s property 
constitute such a charge on the property as to make 
a sale thereof by her binding as against the re­
versioner. ^

The question of what constitutes ' ‘henefit to the 
(Mate'' was discussed by their LoTdships of the Privy 
Council in Palaniappa CJietty v. Dewasilm ,Mony 
Pandara (2). Lord A tkinson  in delivering the 
judgment of their Lordships observed on page 155 
that it was impossible for their Lordships to .give a 
precise definition of “ benefit to the estate”  applicable 
to all cases and that they would not attempt to do so.
I| was, however, observed that the preservation of 
the estate from extinction, the deface against hos­
tile litigation affecting it, the protection; of its portions 
from injury, or deterioration by inundation, these and

(1) a.8fi5) T. Tj, R., 12 Culo.., 52. (^) 0917) Iv. B., U  I. A., MT-

8  O H
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19-33. such like things would olwioiisly be beiieiil̂ s. It would, 
therefore, be clear from this deciaion that it would

J a g d a t ’  T T - 1 • 1 i ■SrjjfiK constitute legal necessity for a Hindu widow to iiicnr
Raw AT debts in order to meet the costs of -the litigation for'

the purpose of defending herself against the hostile 
litigation.

an’d The matter was considered again in the Allaha- 
Nanmuthi, bad High Court by Rafiq and Lindsay, JJ. in a sub­

sequent case reported in Bliagiuan Das Naik v. 
MaliaAeo Prasad Pal (1) in which it was held after■ 
a discussion of these different cases that the effect of 
the decisions was that an act for wdiich the character 
of “ legal necessity”  or “ benefit to the estate”  could 
be claimed must necessarily be a defensive act—some 
thing undertaken for the protection of the estate 
already in possession and not an act done with the- 
purpose of bringing a fresh property into possession 
and which may or may not be successful under the- 
chances happening upon litigation (vide page 394).

This principle seems to have been followed in the- 
same court in a subsequent case reported in Jado' 
Singh Y . NatJm Singh (2).

■ The Calcutta High Court has recently held that
costs of litigation are not always a legal necessity ;
if the costs have been incurred for the purpose of pro­
tection of the estate and the limited owner has in­
curred debts for th© purpose of meeting these coats, 
then only the costs of litigation could be considered’ 
as legal [Yid& Up end ra Nath y . Kiran
Chandra

The same view appears to have been followed by 
the Punjab Ch^ f̂ Court in a case reported in A ld ut 
Ghaffw; SlialirY. Pir Miihammad TOian .

(1) (1923) I. L. E „ 45 AIL, 390. (2) (1926) I. L. B., 48 AIL. OTg-.
(3) A. . I .  E ., (1926) Cale., 104G. (4) 22 P. R., (1890), 60.
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The m|e of law ded-ucible from the above cases, mm. 
in, our opinion, appe^ars to be that if a Hindu widow 
has incurred debts to meet the costs of litigation 
brought against her, in order to protect her title 
to the estate, the debts so incurred, would be binding BAKHsa. 
on the reversioner. If, however, she has incurred 
debts iiii litigation und,ertaken by herself not with the 
object indicated above, tliose debts will not be binding Nanamtty, 
on the reversioner. It is this test that we are bound 
to apply in this case in order to determine how far 
the plaintiff-appellaE.t can be considered to be bound 
by the debts borrowed by the defendant No. 2 under 
the mortgage deed in suit.

As to the two profits cases it appears to us froii 
the evidence that they were suits in no way connected 
with the protection of , her estate. The property 
which Musammat Raehlipal Kuar had inherited from 
her husband seems to have been a joint property, and 
the only ^way how her husband or she could recover 
^he profits thereof was by instituting suits for the 
purpose in the Revenue Court., We do not see how 
such suits can be considered to be a litigation for the 
purpose of protecting the estate, which was in her 
possession. These suits were suits for recovering 
only the profits to which she was entitled. We are, 
therefore, of opinion that the costs incurred by ber 
in this litigation cannot be allowed.

As to the costs incurred by her in the declaratory 
suit and in the appeal relating to that suit, w‘e are of 
opinion that the said litigation comes within the rule 
of law lakl down by us as dedueible from the report­
ed cases. The suit was obviously brought by the 
plaintiif-appellant himself against the lady for dec­
laration that she had no titk to the pr(')perty in suit 
and it was her clear duty to protect her estate, and if

VOL. IV . 1 LU CKKOW  SERIEvS. 35
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1928. sMe incurred debts to meet costs of that litigation^
~ the piaintiff-appellant must be bound by the said debt.

therefore, hold that the sum of Rs. 400 which 
KÂm.̂ A be paid on account of the fee due to
bakji-v̂  Pandit Satya Narain Shukla in this case is a valid

charge on the estate and the plaintiff is bound by it.
Misra and We may mention here that it was argued on be- 
Nanayity, plaintiff-appellant that there was no

proof on the record showing that the costs awarded 
to her in that suit had not been realized by her from 
the plaintiff-appellant and consequently the said am­
ount should not be declared as a charge. We regret 
W0 are unable to accept this contention. It was for 
the plaintiff-appellant himself to prove whether the 
debts incurred by the lady had been paid, off by the 
amount of costs realized by her in execution pro­
ceedings, if any. The appellant has* given no evi­
dence to that effect. He ŵ as the best person to give 
such evidence, because, he himself was tlje person, 
from whom such costs must have been realized if at 
all.

As to the case of Mahadeo Singh v. Jagdutt we are 
unable to declare that any debt incurred by the lady 
of account'of the costs of litigation in this case can 
be held as binding on the estate, since no evidence 
has been given in the course of the trial proving the 
nature o f the said litigation. In the absence of such 
proof we regret we cannot hold any debt incurred in 
respect of the costs of that litigation to be binding on 
the reversioner.

As to the execution proceedings taken in the 
Court of the-.Subordinate Judge of Rae Bareli, for 
recovering the'costs of the declaratory suit, we are 
o f opinion that, any such costs would not be costs in­
curred for the benefit of the estate, biit incuried by



the lady only for the purpose ©f recovering costs for
her own benefit. Jagdvp

. S:iNGF£ '
As to the lambardari cass filed by Musammat ^T>. 1 1 1 -r- ■ -r J RaWATBachhpal Ivuar â amsfc Ja d̂utfc we are clearly of -.KAXHAm;

• ■ 7̂ X ,1 • 7 T. ■ . • • BAKH-iXopinion that, the said litigation cannot in any way
be considered to have been undertaken for the purpose 
o f protecting her estate. The object of that litigation 
was obviously to get. the plainti:ff-appellant removed JJ. 
from the post of the lambardar. This cannot, 
therefore, be considered a litigation coming within 
the definition of the words ' ‘ for the benefit of the 
estate..”

As to the execution proceedings taken jn  the two 
profits cases we must point out that when we have 
held that the suits for profits themselves could not be 
considered as litigation, the costs of which Vvmikl be 
a charge on the estate, the execution proceedings in 
those very cases cannot be considered to be of a 
character, the costs of which should be declared to 
be justified by legal necessity.

The result of these findings is that out of the 
sum of Es, 600 which was incurred by the lady as 
costs of the litigation in the declaratory suit and the 
appeal in connection therewith, should be eonsideroci 
to be those justified by lega,l necessity. The eviderice 
however, shows that Rs. 100 out of the said' costf̂  
have already been paid by Musammat Rachhpal 
Kuar out of her own pocket and the only sum which 
defendant No. 1 had been asked to pay to Pandit 
Satya Narain Shukla on that account is a sum of 
Rs. 400.* We, therefore, declare that item to bo 
binding on th(̂  plaintiff-appellant as a^reversioner of 
the husband of Musammat Rachhpal Kua.r.

We noŵ ^̂ p̂  to disfcusR tho other item (/)
which has been partially awarded by the - learned

IV .J  LUCKiNOAV SE R IE S- 3 7



Subordinate Judge, that being on acc6unt of the 
jagdm costs and expenses incurred in the execution and

®. registration of the deed. The learned Subordinate
KanS a , Judge lias allowed a sum of Bs .100 on that account. 
Bakes I. allowed on the basis that the deed

which had been executed by the lady was for a sum 
Misia and of Es. 6,000. According to our finding the sum 
anaintty, f̂ |. legal necessity consists' of the

sum due under the two previous mortgage deeds 
which amounts to Rs. 375 and the sum\ of Es. 400 on 
account of the costs due for the litigation in respect 
of the declaratory suit. The total amount for which 
the widow was justified to execute the mortgagei deed 
in suit comes therefore only to Es. 775. In our 
opinion Es. 25 would be quite ample to meet the costs 
of the stamp and registration of the deed executed 
for that sum.

We, therefore, hold that the mortgage deed in 
suit is only operative to the extent of Es. 375 due 
under the two mortgages executed by Darshan Singh, 
ône dated the 2nd of June, 1908, and' the other dated 
the 11th of June, 1909, and to the extent of Es. 400 
on account of the costs of the declaratory suit and 
Es. 25 on account of the costs incurred in executing 

.the deed in suit. The total of these items, therefore, 
comes to Es. 800.

The plaintifi-a,ppellant has in his ground of 
appeal to this Court admitted Ms liability to that 
extent.

We, therefore, allow this appeal and modify tlie 
decree passed by the learned Subordinate Judge to this 
extent that the deed in suit dated the 24th of July, 
1926, executed by Musammat Eachhpal KuarV defend­
ant No. 2 in "favour of Eawat Kanhaiya Bakhsh, 
defendant No. 1, shall be declared as binding and

38 THE INDIAN LAW REPORTS. f VO,L. IV',



■operative Eigainst the plaintiff-appellant only to the* 
extent indicated above. The defendant-respondent Jag.iat 
R awat Kanhaiya Bakhsh Singh will bear his own 
■costs in this Court as well as in the 'Court below, but 
will pay three-fourths of the costs of the plaintiff in bakhjh.
the court below and ' the plaintiff’s entire costs of
appeal in this Court. Misraand

. 1 7 7 7 N anaviuitij,Af'jjeal allowed. jj.
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Befcrrp. Mr. Justice Gokomn Nath Mist a and Mr, Justice 
E. M. Nanmmtty.

F'AllFAPiAZ KHA'N and otoees (Appellani^s) v. M US- iggg. 
AM M AT EAJANA and othebs (Respondents).* A ugust ,  a

Evidence Act ( /  of 1872) section 32, clmise (5) and section 
35— Settlemmt 'pedigree., admissihility of—Reversioner, 
claim by— Evidence necess&ry to establish one's claim 
as a next revesimer.
If the settlement pedigree is one signed by the members 

■ol the family, i.t would be admissible xmder section 32 
■dlause (5) as statements of deceased persons as to relation­
ship since such statements wouOd be Gonsidered tio be of 
persons having special nieiinss of kniowledige. It iniist, how- 
■ever, be proved that the statements were made by them at 
a time when there was no dispute as to the pedigree set 
tip. If, however, the pedigree is not si,gne,d by the mem­
bers of the family buti is pr^epared by the Settlement Officer, 
himself after proper inquiry and btears liis signatures it can 
be admitted under section 35 of the Evidence A ct,. as an 
■entry in a public r'eicordj stating a fact in issue and made t>y 
a public servant in the discharge of Ms official duties.

Where a person claims as the next reversioner to a 
■deceased perslon he has not meirely to ]>F.5ve liis descent 
from the same GO,iTim:On ancest'or as t ie  person wl lose estate

^Pirst Civil Appeal No. 87 of 1927, agaiast ■the decree of .Pandit I'ika 
Bam Misra, Subordinate Judge of M'ohanlalganj at Luclmott% dated the 
S8th of Mardi, 1927, (liBmissinff. the plaintiff’e claim.


